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Supportive Environment for Campaign



 

City of Boston support (Mayor, Cabinet)


 

Internal support (BPHC)


 

Wealth of expertise and action


 

Existing programs for review


 

Resident involvement and awareness


 

Consultants



Hazards of Secondhand Smoke



 

No risk-free exposure to secondhand 
smoke


 

In US, residential exposure is a leading source 
for children and adults



 

Children at increased risk for sudden infant 
death, acute respiratory infections, ear problems 
and more severe asthma. 



 

Exposure of adults…has immediate adverse 
effects on the cardiovascular system and 
causes coronary heart disease and lung cancer.

The Health Consequences of Involuntary Exposure to Tobacco Smoke, US Surgeon General 
Richard H. Carmona



Reducing Exposure



 

Secondhand smoke travels


 

Heating, ventilating and air conditioning systems 
do not control exposure to second hand smoke.



 

Systems distribute secondhand smoke 
throughout the building.



 

Eliminating smoking in indoor spaces fully 
protects nonsmokers from exposure to 
secondhand smoke.

The Health Consequences of Involuntary Exposure to Tobacco Smoke, US Surgeon General 
Richard H. Carmona. 2006



Rationale for Smoke-Free Homes



 

Asthma rates 44% higher among children in NE 
households in which there was a reported smoker.*



 

Approximately 22 million children ages 3-11 are 
exposed.**



 

Helps smokers quit and reduces risk of adolescents 
becoming smokers.***



 

Other public health hazards addressed (lead, 
asbestos, radon)



 

*The Burden of Asthma in New England, Asthma Regional Council March 2006


 

** “The Asthma Epidemic” Waltraud, NEJM Vol. 355, Issue 21


 

***www.smokefreeme.org



Fire Risk


 

Smoking-related fires are deadly and 
costly


 

4% of all residential fires were caused by 
smoking materials in 2002, but these fires, were 
responsible for 19% of residential fire fatalities*



 

Residential fire loss is greater for 
smoking-related fires than other*. 


 

Inhabitants and first responders

* US Fire Data Administration/National Fire Data Center, June 2005



Growing Demand for Smoke-Free Housing



 

In 2006, 85% of Boston adults reported 
nonsmoking status (MA DPH)



 

In 2003, 76% of Massachusetts homes 
reported prohibiting smoking in the home 
(US CDC)



 

Up from 40% ten years before


 

Complaints to BPHC/relocation requests



Smoke-Free Housing is
 

Legal



 

Legal to restrict smoking in units


 

Via tenant leases and condominium by-laws


 

80 local housing authorities in 15 states have 
policies



 

Thousands more private units


 

Single buildings or whole properties can go 
smoke-free


 

Smoke-free is not ‘smoker-free’


 

Smoke outside and away from buildings



Boston Smoke-Free Housing Campaign



 

Integrated with MDPH initiatives


 

Outreach and education


 

Legal support and guidance


 

1-800-try-to-stop


 

Division of Healthy Homes and Community 
Supports (Asthma, Tobacco, Injury)



 

Coalition of housing, health 
and public health, tenant, 
advocacy and legal organizations



Campaign Elements



 

All residents:



 

Registry


 

Resources


 

Promotional materials


 

Cessation referrals



Campaign Elements
City of Boston Employees:


 

Letter from Mayor Menino to every city employee


 

Smoke-free home pledge 


 

Free smoking cessation for city employees and 
immediate family members



 

Work with city fleet managers



Strategy Considerations



 

Staff & resource capacity


 

Enforcement: who, how, what (buffer zone)


 

Promotion & maintenance


 

Focus:condo/apartment, affordable, multi-unit


 

Program balance: regulation, education, 
cessation



 

Unintended consequences


 

Integration of registries


 

Introduce no-smoking in cars



Boston Public Health Commission
 www.bphc.org

 Roger Swartz
 617.534.4832
 rswartz@bphc.org

http://www.bphc.org/


From Carrot to Stick: How 
Doctors and Lawyers work 

together for Healthy Homes

Megan Sandel, MD, MPH
Department of Pediatrics
Boston Medical Center

Boston University School of Medicine



Social Threats to 
Child Health

 

Development 
of illness 
 
Severity of 
illness 

Child
 

Biologic 
predisposition

to illness 

Increased Risk 
 
Poverty 
Poor housing quality  
Environmental 

exposures  
Poor nutrition/ Food 

insecurity 
Safety  

Decreased Access 
 
Language barriers 
Geographical 

barriers 
Inadequate health 

insurance 
Lack of benefits 



Medical-Legal 
Partnership for Children

 Founded by Dr. Barry Zuckerman in 1993 to 
address social determinants of child health

 Partners doctors and lawyers to ensure that 
children’s basic needs – for food,housing, 
education, health care and safety/stability –
are met

 Core activities are direct assistance to 
patient-families; training and education for 
health care providers; and systemic advocacy



Why Legal Advocacy in the 
Clinical Setting?

• Pediatricians and other health care 
providers are trusted, credible 
resources for families

• Screening for legal issues in the 
clinical setting facilitates 
PREVENTIVE LAW



Can’t Social Workers Handle 
These Cases?

 Social workers are familiar with 
programs and services, but are not 
trained to appeal a denial of services or 
advise families about complex rights

 Lawyers support and augment work of 
treatment team

 Lawyers trained to recognize rights 
violations and have tool to address



Housing & 
Utilities

Stability & 
Safety

Immigrant
Status

Health Care 
Access

Child and 
Family Health

Childcare & 
Education

Employment 
& Income

Food

Wide Range of Laws Governing Basic 
Needs Influence Child and Family Health



BHA, and other 
LHA’s, DTA,
ABCD, utility 
companies

Probate & Family 
Court, DOR, DSS, 
Juvenile Court, 

Police

USCIS, DHS, 
ICE, DOJ, EOIR 

DMA, Private 
Insurance Co, 

DPH, DMH, DSS

Child and 
Family

DTA, ABCD, 
DPH, DOE, 
DEEC, BPS, 
other LEA’s

DET, DTA, 
DOR, SSA

DTA,
DPH, LEA’s

Forcing Families to Navigate 
Numerous Complex Bureaucracies



The Scope of Unmet Legal Needs

• Poor families have 
significant unmet legal 
needs

• Most legal needs are going 
unaddressed
– Study identified large gaps 

between legal needs & receipt 
of help for those needs

• Legal help for poor families 
is limited
– Publicly funded legal aid turns 

away up to 60% of cases due 
to lack of resources1.72005IL

3.32004TN

2.42003MA

2.92003WA

1.12001VT

3.22000OR

Ave. # Legal Needs 
in 

Prior Year
YearState

Source: Legal Services Corporation, Documenting the Justice Gap in America, 2005



 Foster collaboration between health care & legal 
service providers to ensure that children’s basic needs 
are met.

 3 basic activities:

 Education and training of front-line health care 
providers to identify legal needs and take 
appropriate action.

 Direct service to low income families through legal 
information, advice, or representation.

 Systemic advocacy for policies that promote child 
health.

The Role of Medical-Legal Partnerships





Disrupting the Link Between 
Social Factors & Health Outcomes: 

DO BOTH!
 
  

 
Child 

Social Factors 
 
Poverty 
High energy costs 
Unaffordable 

housing 
Poor housing 

quality  
Environmental 

exposures  
Food insecurity 
Safety  

Health 
Care 

Policy & 
Advocacy

 
Child 

Health 
Impact 
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Infiltration of Secondhand Smoke

The death toll from secondhand tobacco smoke is staggering.  The National Cancer Institute has determined
secondhand smoke is responsible for the early deaths of up to 65,000 Americans annually.1  For every eight
smokers who die from smoking, one nonsmoker dies.2  Secondhand smoke contains more than 4,000 chemicals
and 43 carcinogens, including formaldehyde, cyanide, arsenic, carbon monoxide, benzene, and radioactive
polonium-210.3   The Environmental Protection Agency classifies secondhand smoke as a Group A carcinogen,
for which there is no safe level of human exposure.

As public knowledge about secondhand smoke increases, renters and condominium owners are becoming
increasingly concerned about the health threat of secondhand smoke infiltration.  Section I of this law synopsis
makes it clear that landlords, condominium associations, and the like may prohibit smoking in individual units.
Section II provides solutions for private individuals if secondhand smoke is seeping into their dwellings  from
neighboring  units.   Section III discusses enforcement concerns expressed by landlords and the advantages of
specifically addressing smoking in the lease.  The last section also provides specific smoke-free language for
use in a lease or in condominium bylaws. A committee of attorneys who represent landlords and tenants developed
this model language for the Center for Energy and Environment in Minneapolis, Minnesota.

Infiltration of Secondhand Smoke into Condominiums,Infiltration of Secondhand Smoke into Condominiums,Infiltration of Secondhand Smoke into Condominiums,Infiltration of Secondhand Smoke into Condominiums,Infiltration of Secondhand Smoke into Condominiums,
Apartments and Other Multi-Unit DwellingsApartments and Other Multi-Unit DwellingsApartments and Other Multi-Unit DwellingsApartments and Other Multi-Unit DwellingsApartments and Other Multi-Unit Dwellings

Susan Schoenmarklin

This synopsis is provided for educational purposes only and is not to be construed as a legal opinion or as a substitute for obtaining legal advice from an
attorney.  Laws cited are current as of April 1, 2004.  The Tobacco Control Legal Consortium provides legal information and education about tobacco and
health, but does not provide legal representation.  Readers with questions about the application of the law to specific facts are encouraged to consult legal
counsel familiar with the laws of their jurisdictions.

Key Points
Landlords, condominium associations and the like
may prohibit smoking or refuse to allow smoking
for new, and in many cases existing, occupants.
There is no judicially recognized “right to smoke”
in a multi-unit dwelling, whether the dwelling is
privately owned or is public housing.

Residents of multi-unit dwellings have a variety of
common law remedies for stopping secondhand
smoke infiltration.

Residents of multi-unit dwellings may seek
enforcement of local safety and health codes,
ordinances or regulations to stop secondhand
smoke infiltration.

A resident of a multi-unit dwelling who can show
secondhand smoke exposure limits a major life
activity can use the federal Fair Housing Act to end
the secondhand smoke infiltration.

Landlords, condominium associations and the like
should explicitly address smoking in their leases,
bylaws, etc., although they may be able to take
action without such language.

Section I — Prohibiting Smoking and
Smokers in Private and Public Housing

The law is clear that a landlord may choose to
rent only to nonsmokers and may prohibit smoking
in individual units, as well as in common areas.  The
law pertains both to private landlords and public
housing authorities.

According to a 1992 Opinion of  Michigan’s
Attorney General, “neither state nor federal law
prohibits a privately-owned apartment complex from
renting only to non-smokers, or in the alternative,
restricting smokers to certain buildings within an
apartment complex.”4   This conclusion is still relevant;
an extensive search of federal and state laws and
regulations did not identify any laws or cases preventing
landlords from prohibiting smoking.5  Under common
law, a landlord has a right to place certain restrictions
on tenants, including restrictions on smoking, as long
as the landlord does not violate constitutional or other
laws.6   There is no state or federal constitutional right
to smoke.7

On July 23, 2003, the Chief Counsel of a Housing
and Urban Development (HUD) field office in Detroit
issued an opinion stating that nothing in federal law,
including the federal Fair Housing Act, prevents
landlords from making some or all of their apartment

units smoke-free.  The opinion states, “Federal law
does not prohibit the separation of smoking and
nonsmoking tenants in privately owned apartment
complexes and in fact, does not prohibit a private
owner of an apartment complex from refusing to
rent to smokers.”

1



Infiltration of Secondhand Smoke

According to the opinion, no HUD policy restricts
landlords from prohibiting smoking in common areas
or in individual units of  HUD housing.  However, the
opinion also states that if  owners seek to make their
complexes smoke-free, they must “grandfather in” (or
exempt) those smoking residents currently residing at
the complex.  In addition, a HUD owner who wishes
to make nonsmoking a condition of  a lease must obtain
HUD approval to the extent the owner must utilize
the HUD model lease.

In addition to this recent opinion, three other
HUD rulings permit a public housing authority to
restrict or prohibit smoking in properties subject to
HUD authority.8   In one of  these rulings, HUD stated
that the right to smoke is not protected under the Civil
Rights Act of  1964, or any other HUD-enforced civil
rights authorities.9

While administrative authorities and judicial case
law recognize the right to prohibit smoking, only one
state expressly creates such a right by statute.   Utah’s
state law permits landlords to prohibit smoking within
an apartment unit by incorporating such a clause in
the lease.10  Similarly, the Utah Condominium Act
allows a condominium association to develop
covenants and restrictions that prohibit smoking on
the site.11  Whether a condominium association that
had previously permitted smoking in individual units
could subsequently vote to prohibit smoking in the
entire condominium complex without any special
“grandfather” exclusions for the units of  smokers is
unclear.  Such an amendment could arguably constitute
an unconstitutional taking of  private property because
of  the magnitude of  change in the living conditions
of  the smoker.

Section II — Remedies for Residents
of Multi-Unit Dwellings Adversely
Affected by Secondhand Smoke

Landlords not only have the right to prohibit
smoking, but in fact may also be liable under a variety
of  legal theories for failure to prohibit smoking when
a tenant is affected by secondhand smoke.  A tenant
may take action against a landlord using common law
remedies, state or local health and safety codes, or the
federal Fair Housing Act.

Voluntary Strategies
The first step in any dispute, of  course, is to try

to resolve the issue without legal action.  A tenant or
condominium owner adversely affected by secondhand
smoke should first document the problem, including
health effects.  A letter from the attending physician
attesting to the effect of  the secondhand smoke on
the resident’s health is very helpful.  In addition, the
resident should review the lease to determine whether
there is a “nuisance clause” that prohibits activities
that “unreasonably interfere” with other residents’
enjoyment of  the premises.  Most leases contain such
a provision, which arguably would apply to smoking
if  the resulting secondhand smoke causes others
discomfort or health problems.

 If  the problem cannot be resolved in informal
discussions with the smoker, the tenant should
approach the landlord with the lease language and the
physician’s letter.  The tenant may request a prohibition
against smoking in the offending unit or may want to
consider options in lieu of  a smoking prohibition, such
as venting the smoker’s unit separately.12   The tenant
should emphasize that the landlord has the authority
to prohibit or restrict smoking in an individual unit to
protect the well-being of  another resident.  If  the
landlord declines to take action, the tenant could
suggest mediation to avoid the more cumbersome
process of  a lawsuit.

Common Law Remedies
The traditional approach in a tenant or

condominium owner dispute over secondhand smoke
infiltration is court action or the threat of  court action.
Most cases are settled, with only a handful of  court
cases reported nationally in which a decision was
reached on the merits.  Only two cases have reached
the appellate level, and one of  these cases concluded
the issue was moot as the plaintiff  and defendant (both
tenants) moved out of  the condominium building.13

While ascertaining trends from the limited number of
reported cases is difficult, tenants have been most
successful using the following common law remedies:
breach of  warranty of  habitability and breach of
covenant of  quiet enjoyment.

In all states, even if  landlords are not at fault for a
problem, they are responsible for ensuring that
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Infiltration of Secondhand Smoke

residential rental properties are fit for human
occupancy.  The landlord in effect makes a “warranty
of  habitability” to the tenant for the life of  the lease.
The plaintiff  in a secondhand smoke case would argue
that the presence of  secondhand smoke renders his
or her residence unfit for habitation and constitutes a
breach of  the lease.   The more secondhand smoke
exposure affects the plaintiff, the stronger the
argument that secondhand smoke is a breach of  the
warranty of  habitability.14

In the 1992 Oregon case Fox Point Apt. v. Kipples,15

a tenant who was sensitive to secondhand smoke
successfully argued that her landlord breached his duty
to make her apartment habitable by allowing a smoking
tenant to move into the apartment below her.  The
plaintiff  suffered swollen membranes and respiratory
problems as a result of  the secondhand smoke.  A
jury unanimously found a breach of  habitability,
reduced the plaintiff ’s rent by 50 percent and awarded
damages for the plaintiff ’s medical bills.

In another case, a court held that a landlord
breached the covenants of both habitability and quiet
enjoyment.  The covenant of  quiet enjoyment protects
a tenant from serious intrusions that impair the
character or value of  the leased premises.  In the 1998
Massachusetts case 50-58 Gainsborough St. Realty Trust
v. Haile,16 the Boston Housing Court held that
secondhand smoke was a serious enough intrusion to
breach both the covenant of  quiet enjoyment and the
covenant of  habitability.  The plaintiff, whose
apartment was situated above a bar, withheld rent for
three months because of the drifting secondhand
smoke in her apartment.  The judge ruled that the
amount of  smoke from the bar made the apartment
“unfit for smokers and nonsmokers alike.”

An appellate court also ruled that exposure to
secondhand smoke can constitute a breach of  the
covenant of  quiet enjoyment.  In the 1994 Ohio case
Dworkin v. Paley,17  the court reversed a summary
judgment in favor of  a landlord who smoked in a two-
family dwelling that shared common heating and
cooling systems.  The tenant alleged that smoke from
the landlord’s unit caused her physical discomfort and
was annoying.  In reversing the dismissal, the appellate
court said there was an “issue of  material fact
concerning the amount of  smoke or noxious odors

being transmitted into appellant’s rental unit.”  While
the court did not rule that a breach of  quiet enjoyment
occurred, the tenant was given the opportunity to
demonstrate at trial that the amount of secondhand
smoke was sufficient to qualify as a breach.

Nuisance law can also be applied to the issue of
secondhand smoke infiltration.  Under common law,
a nuisance is anything that substantially interferes with
the enjoyment of  life or property.  In Utah, secondhand
smoke is explicitly listed as a nuisance by statute.18

The statute defines nuisance as “anything which is
injurious to health, indecent, offensive to the senses,
or an obstruction to the free use of  property so as to
interfere with the comfortable enjoyment of  life or
property.”  This includes tobacco smoke that drifts
into an apartment or condominium more than once
in each of  two or more consecutive seven-day periods.
There are no reported opinions in Utah under this
statute.  However, in February 1999, a nonsmoking
condominium owner filed suit against a smoker renting
from another owner on a month-to-month lease.  The
case was settled when the smoker’s lease was not
renewed.19

In all states other than Utah, the issue of whether
secondhand smoke constitutes a nuisance is decided
on a case-by-case basis.  In the 1991 Massachusetts
case Lipsman v. McPherson,20  the court ruled the
“annoyance” of  smoke from three to six cigarettes a
day was not a nuisance.  The standard for nuisance,
according to the court, was a substantial effect on an
ordinary person. “Plaintiff  may be particularly sensitive
to smoke, but an injury to one who has specially
sensitive characteristics does not constitute a nuisance.”
There are no reported decisions in which a plaintiff
was able to prove that exposure to secondhand smoke
was a nuisance.

Other theories used by plaintiffs in secondhand
smoke cases are negligence, harassment, trespass,
constructive eviction, intentional infliction of
emotional distress and battery.  Under the theory of
negligence, one can argue that allowing secondhand
smoke to drift into the plaintiff ’s residence is negligent.
Landlords have a duty under common law to exercise
reasonable care in maintaining rental property.  A
landlord’s failure to curb secondhand smoke could be
construed as a breach of  the duty to exercise
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Infiltration of Secondhand Smoke

reasonable care in maintaining rental property.
Condominium owners successfully obtained an

injunction against a smoker under the theory of
harassment. 21   The plaintiffs alleged the defendant
was harassing them by smoking in a garage located
below the owners’ condominium.  According to the
plaintiffs, the exposure to secondhand smoke forced
them to leave their residence “for hours at a time.”
The Superior Court of  California issued a restraining
order, requiring the defendant to refrain from smoking
in his garage.

In the 1991 Massachusetts case Donath v. Dadah,22

a tenant sued her landlord alleging negligence, nuisance,
breach of  warranty of  habitability, breach of  the
covenant of  quiet enjoyment, intentional infliction of
emotional distress and battery due to secondhand
smoke exposure.  The plaintiff  asserted secondhand
smoke from the second floor of  the building in which
she lived caused asthma attacks, difficulty breathing,
wheezing, prolonged coughing, clogged sinuses and
frequent vomiting.  The plaintiff  moved out of  the
apartment shortly after filing suit, and settled for an
undisclosed sum of money in December 1992.

Safety and Health Code Violations
A lesser-known but promising approach to the

problem of secondhand smoke infiltration is to utilize
administrative proceedings.  Robert Kline of  the
Tobacco Control Resource Center at Northeastern
University School of Law discusses this approach in
his article, Smoke Knows No Boundaries: Legal Strategies
for Environmental Tobacco Smoke Incursions into the Home
within Multi-Unit Residential Dwellings.23

The article notes that every state has local
authorities empowered to protect public health.  Such
public health authorities are typically responsible for
enforcing a sanitary code, housing code, a landlord/
tenant regulation or a municipal code.  These
regulations usually list different kinds of per se
violations, and then conclude with a broad “catch all”
clause that permits the local authority to remedy
unlisted health problems.  While probably not a per se
violation, the infiltration of  secondhand smoke could
be actionable under a “catch all” clause, particularly in
light of  current health data on secondhand smoke.

According to Kline, if  a violation is found, the

regulatory body’s procedure may include assessing a
fine, ordering repairs, or reporting the infraction to
some other agency.  Most administrative schemes
provide an appeals process for the landlord. The
evidentiary standards and standard of  review applied
during the appeal process vary by state.

Kline noted that the administrative approach is
less time-consuming than court cases because the local
officials can simply apply well-accepted scientific
conclusions about secondhand smoke to the
particulars of  the case. Battling in court over well-
accepted science is unnecessary.  If  an administrative
decision is appealed, the landlord has the burden of
proving that the board acted unreasonably; the board
does not have to prove well-accepted science.

The Federal Fair Housing Act
A tenant or condominium owner who is sensitive

to tobacco smoke may be able to use the federal Fair
Housing Act (FHA) to obtain relief from secondhand
smoke infiltration.  The FHA prohibits discrimination
in housing against, among others, persons with
disabilities, including persons with severe breathing
problems that are exacerbated by secondhand
smoke.24  The FHA applies to virtually all rental and
condominium housing, with the exception of single-
family housing rented without the use of a broker
and condominiums with four or fewer units.  The
Smoke-Free Environments Law Project of the Center
for Social Gerontology is an excellent resource for
more information on the application of  the FHA to
secondhand smoke infiltration.  The Center’s materials
are posted at www.tcsg.org.

In a 1992 analysis, the General Counsel of  the
U.S. Department of  Housing and Urban Development
concluded that persons suffering from Multiple
Chemical Sensitivity Disorder (MCS) and
Environmental Illness (EI) could qualify as disabled
under the Fair Housing Act.25  According to the analysis,
MCS and EI include secondhand smoke-related
illnesses and disorders.

Nevertheless, simply showing an adverse health
reaction to secondhand tobacco smoke is insufficient.
To use the FHA, the affected person must prove such
adverse health reaction substantially limits one or more
major life activities.  To be “substantial” the
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Infiltration of Secondhand Smoke

impairment must be severe and long-term.  A
substantial impairment could include difficulty
breathing or other ailments, such as a cardiovascular
disorder, caused or exacerbated by exposure to
secondhand smoke.  For a person who suffers from
such health effects, secondhand tobacco smoke may
pose as great a barrier to access to or use of  housing
as a flight of  stairs poses to a person in a wheelchair.26

A person who finds secondhand smoke merely
irritating, distasteful or discomforting would probably
not obtain protection under the FHA.27  The 2003
Massachusetts case Donnelley v. Cohasset Housing
Authority28 is instructive.  Under a Massachusetts civil
rights law modeled after the federal Americans with
Disabilities Act, the superior court decided that a
plaintiff who said she could not be around smokers
and who experienced itchy eyes and tiredness from
exposure to secondhand smoke did not qualify for
protection from secondhand smoke as a disabled
person.  The federal Americans with Disabilities Act
sets the definition of “disabled” for the FHA. While
not controlling, this exemplifies the high standard
plaintiffs will need to meet to show their sensitivity to
secondhand smoke substantially limits a major life
activity.

The United States Supreme Court case Sutton v.
United Air Lines29  also sets a high standard for showing
a qualifying disability under the federal Housing Act.
The Supreme Court ruled that a disabled person who
is using a mitigating measure, such as medication, is
not disabled under the Americans with Disabilities Act
if the person is not experiencing any substantial
limitation in any major life activity.  As mentioned
previously, the Americans with Disabilities Act
determines the definition of  “disabled” for the FHA.
Thus, a court might deny relief  for a person with
asthma that is fully controlled with medication on the
grounds that the person is not disabled for the
purposes of  the FHA. However, this theory has never
been thoroughly tested, and it is equally reasonable to
speculate that courts would not disqualify a plaintiff
based on use of  a mitigating measure when a smoke-
free environment is the most efficient and least costly
alternative.  In addition, potentially millions of
Americans on medication who are exposed to tobacco
smoke, even though their health care providers advise

them to avoid it, would still qualify as “disabled” under
the FHA. Finally, if  a person with asthma is not using
medication, any speculation on his or her condition if
medicated would be groundless as the disability
determination is made based on the person’s actual
condition.  For example, it would be futile for a
landlord to argue that a tenant should use asthma
medication due to secondhand smoke infiltration if
the person is not in the practice of  using such
medication.

If  an aggrieved tenant or condominium owner
successfully proves a disability under FHA, the
landlord must make “reasonable accommodations” in
housing to protect the individual from secondhand
smoke exposure.  Such accommodations could include
developing or enforcing a smoke-free policy, repairs
to reduce or eliminate secondhand smoke infiltration,
or adding separate ventilation or heating systems. What
remedial actions are reasonable and what constitutes
an “undue hardship” on a landlord is determined on a
case-by-case basis.

In the case In re HUD and Kirk and Guilford
Management Corp. and Park Towers Apartment,30  HUD
approved as a “reasonable accommodation” a
conciliation agreement in which an existing building
was made smoke-free for future tenants.  Current
smokers were asked if  they would be willing to relocate
elsewhere in the building to make more areas of the
apartment building smoke-free.

Section III — Advantages to Landlords
of Smoke-Free Leases

In a survey of  forty-nine owners and managers
of multi-family housing in Minnesota, the most
commonly raised legal concern with respect to smoke-
free housing was the legal recourse owners have to
enforce a smoke-free rule.31  Landlords wanted the
authority to evict a tenant for smoking, and wanted
their authority to stand up in court.

The Center for Energy and Environment, which
co-authored the survey, concluded that landlords
offering smoke-free rental properties face a small risk
that they could be held to a higher standard of care in
the event of a violation of a no-smoking lease.32  The
author suggested this risk could be avoided by using

5
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appropriate lease provisions and suggested model
language, drafted in consultation with a legal advisory
committee.  The committee consisted of  attorneys
who regularly represent property owners and
managers, as well as attorneys who represent tenants
or serve as counsel for public housing agencies.

In general, the template language states that the
landlord is not a guarantor of  smoke-free
environments and informs tenants that their assistance
with enforcement is needed.  The lease also gives
tenants a right of  action to enforce smoke-free
restrictions against fellow tenants or their guests.
Finally, the template includes an optional grandfather
paragraph for rental units occupied by smokers.   Key
provisions of the model lease are reprinted below:33

Smoke-free ComplexSmoke-free ComplexSmoke-free ComplexSmoke-free ComplexSmoke-free Complex. Tenant agrees and
acknowledges that the premises to be occupied by Tenant
and members of Tenant’s household have been designated
as a smoke-free living environment.  Tenant and members
of Tenant’s household shall not smoke anywhere in the
unit rented by Tenant, or the building where the Tenant’s
dwelling is located or in any of the common areas or
adjoining grounds of such buildings or other parts of the
rental community, nor shall Tenant permit any guests or
visitors under the control of Tenant to do so.

TTTTTenant to Penant to Penant to Penant to Penant to Promote No-Smoking Promote No-Smoking Promote No-Smoking Promote No-Smoking Promote No-Smoking Policyolicyolicyolicyolicy
and to Alert Landlord of Vand to Alert Landlord of Vand to Alert Landlord of Vand to Alert Landlord of Vand to Alert Landlord of Violationsiolationsiolationsiolationsiolations.  Tenant
shall inform Tenant’s guests of the no-smoking policy.
Further, Tenant shall promptly give Landlord a written
statement of any incident where tobacco smoke is
migrating into the Tenant’s unit from sources outside of
the Tenant’s apartment unit.

Landlord Not a Guarantor of Smoke-FLandlord Not a Guarantor of Smoke-FLandlord Not a Guarantor of Smoke-FLandlord Not a Guarantor of Smoke-FLandlord Not a Guarantor of Smoke-Freereereereeree
EnvironmentEnvironmentEnvironmentEnvironmentEnvironment.  Tenant acknowledges that Landlord’s
adoption of a smoke-free living environment, and the
efforts to designate the rental complex as smoke-free do
not make the Landlord or any of its managing agents the
guarantor of Tenant’s health or of the smoke-free
condition of the Tenant’s unit and the common areas.
However, Landlord shall take reasonable steps to enforce
the smoke-free terms of its leases and to make the
complex smoke-free.  Landlord is not required to take
steps in response to smoking unless Landlord knows of

said smoking or has been given written notice of said
smoking.

Other TOther TOther TOther TOther Tenants are Third-Penants are Third-Penants are Third-Penants are Third-Penants are Third-Partyartyartyartyarty
Beneficiaries of TBeneficiaries of TBeneficiaries of TBeneficiaries of TBeneficiaries of Tenant’enant’enant’enant’enant’s Agreement.s Agreement.s Agreement.s Agreement.s Agreement.
Tenant agrees that the other Tenants at the complex are
the third-party beneficiaries of Tenant’s smoke-free
addendum agreements with Landlord.  A Tenant may sue
another Tenant for an injunction to prohibit smoking or
for damages, but does not have the right to evict another
Tenant.  Any suit between Tenants herein shall not create
a presumption that the Landlord breached this
Addendum.

Disclaimer by LandlordDisclaimer by LandlordDisclaimer by LandlordDisclaimer by LandlordDisclaimer by Landlord.  Tenant acknowledges
that Landlord’s adoption of a smoke-free living
environment, and the efforts to designate the rental
complex as smoke-free, does not in any way change the
standard of care that the Landlord or managing agent
would have to the Tenant household to render buildings
and premises designated as smoke-free any safer, more
habitable, or improved in terms of air quality standards
than any other rental premises.

Landlord specifically disclaims any implied or express
warranties that the building, common areas, or Tenant’s
premises will be free from secondhand smoke.  Tenant
acknowledges that Landlord’s ability to police, monitor,
or enforce the agreements of this Addendum is dependent
in significant part on voluntary compliance by Tenant and
Tenant’s guests.  Tenants with respiratory ailments,
allergies, or any other physical or mental condition
relating to smoke are put on notice that Landlord does
not assume any higher duty of care to enforce this
Addendum than any other landlord obligation under the
Lease.

Conclusion

Smoke-free apartments or condominiums are not
only good health policy, but they also make sense
legally.  The law gives landlords and building owners
the right to prohibit smoking in apartments and
condominiums, which protects them from lawsuits
over secondhand smoke incursion.  Aggrieved
residents affected by secondhand smoke have a broad

6
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choice of legal actions, ranging from claims under
common law to allegations of  code violations or
violations under the FHA.

Tenants and condominium owners have had some
success in the various legal venues, and this trend is
likely to continue.  As evidence of  the ill effects of
secondhand smoke mounts and more environments
become smoke-free, increasing numbers of  people will
assert their rights to smoke-free living.  Landlords and
building owners can join this movement by offering
smoke-free leases.
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About the Tobacco Control Legal Consortium

The Tobacco Control Legal Consortium is a national network of
legal programs supporting tobacco control policy change by giving
advocates better access to legal expertise.  The Consortium’s
coordinating office, located at William Mitchell College of Law in
St. Paul, Minnesota, fields requests for legal technical assistance and
coordinates the delivery of  services by the collaborating legal resource
centers. Legal technical assistance includes help with legislative drafting;
legal research, analysis and strategy; training and presentations;
preparation of friend-of-the-court legal briefs; and litigation support.
Drawing on the expertise of its collaborating legal centers, the
Consortium works to assist communities with urgent legal needs and
to increase the legal resources available to the tobacco control
movement.
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Tobacco Law Center

Using Laws 

To 

Keep Homes Healthy



• Public interest law and policy center

• Assists local, state, national and international 

officials and tobacco control advocates

• Drafts and interprets tobacco-related laws

• Responds to legal challenges

• Develops scholarly studies and reports



Smoke-Free Multi-Unit Housing

• Live Smoke Free program – work with Association for 

Nonsmokers-Minnesota on grant from Minnesota 

Department of  Health to promote more smoke-free rental 

apartments in Twin Cities

• Secondhand Smoke and Condominiums – research on 

secondhand smoke and common interest communities: 

condominiums, cooperatives and planned communities



Which Laws Could Help?
• Federal Laws

- Fair Housing Act

- Americans with Disabilities Act

- Rehabilitation Act

• State Laws

- Clean Indoor Air Acts/Smoke-Free Acts

- Human Rights Acts

• Common Law

- Nuisance

- Trespass 

- Breach of Warranty of Habitability

• Local city and county laws/public policy options

- Smoke-free ordinances

- Disclosure ordinance



Federal Laws
• No federal law directly addresses secondhand smoke

− No federal law prohibits smoking in multi-unit buildings

− No federal law prohibits adoption of smoke-free policies

− “Grandfathering” of existing smokers is gray area

• Smoke-free policies are not discriminatory
− Smoking is not a protected activity

− Status as a smoker is not a protected category

• Federal Disability Laws
− Individual’s status as a smoker has not been determined to be a disability 

(Brashear v. Simms, 138 F.Supp.2d 693 (D. Maryland 2001))

− ADA specifically permits smoke-free policies

• Medicare / Quality of Life / Self-determination
− Some states have interpreted this to require “grandfathering” of existing 

residents (MN); other not (CA)

− Only applies to nursing homes as defined in Medicare statute



Federal Disability Laws
• Federal Disability Statutes

− Fair Housing Act Amendments (42 U.S.C. 3604(f)(3); “discrimination includes a 

refusal to make reasonable accommodation in rules, polices, practices, or 

services…”)

− Rehabilitation Act (prohibits discrimination based on disability in any program 

that receives Federal funding)

− Americans with Disabilities Act (Title II applies to all activities of state or local 

government regardless of whether the entity receives Federal funding)

• Certain health conditions are affected by secondhand smoke and may 

be considered a disability:
− Asthma

− Chronic Obstructive Pulmonary Disorder

− Emphysema

− Heart conditions

− Multiple Chemical Sensitivity Disorder

− Environmental Illness



Federal Disability Laws
• Reasonable Accommodation may be granted

− Disability has to be a substantial limitation of a major life activity

− Decided on a case by case basis

• Accommodations that may be required could include:
− Repairs to reduce or eliminate secondhand smoke infiltration

− Adding separate ventilation or heating systems

− Developing or enforcing a smoke-free policy

• Accommodation need not be granted if it “unduly burdens” the 

defendant
− Undue burden could be excessive financial cost and/or administrative burden

− Could also consist of a fundamental alteration that is so significant that “it alters 

the essential nature of the provider’s program.”

− Imposition of a smoke-free policy for housing would likely be considered 

reasonable and not unduly burdensome 

(Staron v. McDonald’s Corp., 51 F.3d 353 (2d Cir. 1995))



Federal Laws
Disability Issues/Questions

• Would an accommodation be granted to a mobility limited individual allowing him or 

her to smoke inside?  Probably not

“To show that a requested accommodation may be necessary, there must be an 

identifiable relationship, or nexus, between the requested accommodation and the 

individual’s disability.”  HUD Occupancy Handbook, Civil Rights and Nondiscrimination 

Requirements.

• What would be the outcome in a situation with conflicting disabilities?  For example, 

mental health accommodation request to allow smoking indoors versus emphysema 

accommodation request to impose smoke-free policy?  Ruling would probably favor 

smoke-free policy

“Nothing…requires that a dwelling be made available to an individual whose tenancy 

would constitute a direct threat to the health or safety of other individuals.”  Fair 

Housing Act, 42 U.S.C. 3604(f)(9).



State Laws
• Clean Indoor Air Acts

– Most acts prohibit smoking in apartment building common areas

– Many are specifically non-preemptory; establishes floor not ceiling

(Maryland – “Nothing in this subtitle shall be construed to preempt a county or 

municipal government from enacting and enforcing more stringent measures to 

reduce involuntary exposure to environmental tobacco smoke.”)

• Nuisance Statute – (Utah only)

– Defines secondhand smoke transfer as a nuisance

• Landlord / Tenant Statutes
– Statutory warranty of habitability

– Expedited tenant remedy actions

• Human Rights Statutes
– Many contain disability provisions similar to federal disability statutes



Common Law
Common law - “the body of law derived from judicial decisions, rather than 

from statutes or constitutions”

• Nuisance – “a condition or situation (such as a loud noise or foul odor) that 

interferes with the use or enjoyment of property”

• Trespass - “an unlawful act committed against the person or property of 

another, esp., wrongful entry on another’s real property.”

• Warranty of Habitability – “a warranty from the landlord to the tenant that 

the lease property is fit to live in and that it will remain so during the term of 

the lease.”

Choice of action depends on the party the claim is being brought against 

and the type of relief desired.

Outcomes are uncertain; vary by state and judge



Public Policy Options
• Designate secondhand smoke as a nuisance in statute

– Utah 

– Illinois (proposed)

• Low Income Housing Tax Credit Program
– Points are awarded in tax credit competition for proposals that include a smoke-

free policy in the planned development

– California, Maine, Minneapolis, St. Paul have adopted

• Mandate dwelling units to be smoke-free

– Belmont, CA (100% of  units that share a floor or a ceiling have to be smoke-free; 

applies to apartments and condominiums)

– Calabasas, CA (80% of  the units in rental multi-unit buildings need to be smoke-

free by 2012; apartments only)

• Require disclosure of  smoking policy

– Oakland, CA ordinance requires landlords to disclose smoking policy for the 

rental building, whether smoking is permitted in the unit, and the location of  

smoking-permitted units

– Condominium sellers must disclose status for unit and policy for complex



Legal Assistance Options

• Legal Service Providers – services are generally dependent on income 

(percentage of Federal Poverty Guidelines) and attorney availability

• Mediation Services – frequently lower cost and quicker than litigation.   

Both parties need to voluntarily participate.

• Self-Help Centers – some courts provide self-help centers for 

landlord/tenant complaints.  Certain expedited tenant remedy procedures do 

not require attorney.

• Attorney Referral Services – many state, county and/or city bar associations 

will provided initial consultation for free or for reduced fee.

• Pro Bono Attorneys – check for volunteer attorney networks or for clinics 

available through local law schools



CONTACT US:

The Tobacco Law Center
875 Summit Avenue
Saint Paul, Minnesota 55105
Tel:  (651)-290-7506
Fax: (651)-290-7515
www.TobaccoLawCenter.org

http://www.tobaccolawcenter.org/
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The Breathe Easy at Home Team



 

Margaret Reid, RN BA, Director, Division of Healthy 
Homes and Community Supports, Boston Public Health 
Commission



 

Megan Sandel, MD, MPH, FAAP, Assistant Professor, 
Department of Pediatrics, Boston Medical Center



 

Dion Irish, BS, MUA, Assistant Commissioner of 
Housing, City of Boston, Inspectional Services 
Department



 

Amanda LaSane, BA, Breathe Easy at Home Program 
Coordinator, Boston Public Health Commission
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Collaboration and Alignment of 
Resources



 

Who are the key clinical, legal, housing and 
advocacy partners in your community?



 

Are there asthma champions in your community?


 

Who are the major landlords? 


 

What is covered under your sanitary code and who 
enforces?



 

Do you have the data to target resources?


 

Are there electronic medical records/electronic 
complaint system?
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Boston Snapshot



 

With @ 600,000 residents
– @50% non-Latino White
– @23% non-Latino Black
– @14% Latino
– @ 7.5% Asian/Pacific Islander
– @ 20% of population living in poverty



 

33.7% of population age 24 or younger


 

Active advocacy and health care presence

*Health of Boston 2008, Boston Public Health Commission Research Office
2008 National Healthy Homes Conference2008 National Healthy Homes Conference



Asthma in Boston



 

Highest rate of asthma hospitalizations for 
children under 10 in state of 
Massachusetts*



 

22.9% of adults in public housing/rental 
assistance report doctor diagnosed asthma 
compared to 9.% in market rate housing**

*Health of Boston 2006, Boston Public Health Commission Research Office
**2006 Behavioral Risk Factor Surveillance System (BRFSS) Boston Public Health Commission
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

 

Houses 10% of Boston population 


 

14,000 units, 64 Developments


 

Average Income @ $12,000 
for a family of four



 

Aging properties 
pest infestation

Boston Housing Authority 
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Asthma Hospitalizations: Counts and 
Age-Specific Rates, Boston, 2006
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Asthma Hospitalizations of Children Under 
Age 5 by Neighborhood:  Counts and Rates 

Boston, 2004-2006
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Social Risk Factors & Health
 

Development 
of illness 
 
Severity of 
illness 

Individual
 

Biologic 
predisposition 

to illness 

Increased Risk
 
Poverty 
Poor housing quality 
Environmental 

exposures  
Poor nutrition/ Food 

insecurity 
Safety  

Decreased Access
 
Language barriers
Geographical 

barriers 
Inadequate health 

insurance 
Lack of benefits 
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Health Impact of Substandard 
Housing Conditions



 

Rodent and 
cockroach infestation



 

Water leaks and 
resultant mold



 

Exposed wires and 
uncovered radiators



 

Insufficient heat or 
running water



 

Overcrowding



 

Increased asthma


 

Injuries


 

Radiator burns


 

Fires from 
improper wiring, 
lack of smoke 
detectors, use of 
space heaters



 

Increased infectious 
diseases

2008 National Healthy Homes Conference2008 National Healthy Homes Conference





 

Combine concepts of preventive medicine 
and “preventive law”



 

A powerful strategy to ensure people’s basic 
needs are met to improve health and 
address disparities



 

Recognizes that every poor individual has 
minimum of one to two unmet legal needs -- 
housing, immigration, denial of public 
benefits, family law etc

Medical-Legal Partnerships: 
Lawyers – the new subspecialist
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The Role of Medical-Legal Partnerships

Foster interdisciplinary 
collaboration to   
ensure that people’s 
basic needs are met

Education 
& Training

Systemic 
Advocacy

Direct 
Service

2008 National Healthy Homes Conference2008 National Healthy Homes Conference



Breathe Easy at Home 
Overview



 

Breathe Easy at Home (BEAH) is a public/private partnership to 
improve the health of Boston residents with asthma



 

Doctors or nurses screen for housing problems among their 
patients with asthma 

– Log onto the BEAH web-based referral system/database 
– Refer families for housing code inspection and sign up for updates
– Housing code inspectors put results up on website, automatically 

emailed to referrers


 

BEAH’s design allows for evaluation and data collection


 

Patient consent is required for referral and at the time of 
inspection
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BEAH Background



 

Launched May 2006


 

Founding partners: Boston Medical Center, 
Medical Legal Partnership, Boston Inspectional 
Services Department, Boston Urban Asthma 
Coalition, The Bowdoin Street Health Center, the 
Boston Public Health Commission, New England 
Asthma Regional Council



 

Children's Hospital Boston and Boston Housing 
Authority soon joined
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BEAH Inspectors

ISD Housing Inspectors trained on in-home 
environmental asthma triggers 



 

Mold and chronic dampness, leaks


 

pest infestations, overcrowding


 

drafty doors and windows


 

proper ventilation, lack of heat


 

other code violations/ asthma triggers

Inspector “buy-in” is critical!
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BEAH Inspections

Once a referral is received from a Clinician:


 

Patient contacted within 24 hours to schedule a home 
inspection. 



 

Inspections are conducted, asthma triggers and other 
code violations are given to the property owner.



 

Property owners are provided a compliance deadline & 
inspectors are instructed to work with them.



 

Property owner retaliation is a critical factor.


 

Non-compliant owners are taken to court.
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Registering with BEAH



 

Clinicians join BEAH referral 
network through the 
website: 
www.cityofboston.gov/isd/bmc



 

Clinical sites have a “super- 
user” and the ability to add 
other site users. 



 

Clinical sites are password 
protected for HIPAA 
protections

http://www.cityofboston.gov/isd/bmc
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BEAH Data 2006-2008

Total cases since launch:   281     

Number of Referrals by Year
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2008

Neighborhood Referrals Percentage
Hospitalizations 

Under Age 5

Dorchester 91 32.38% 10.6

Roxbury 59 21.00% 12.9

Mattapan 8 2.85% 11.6

South Boston 24 8.54% 7.9

South End 39 13.88% 7.4

East Boston 11 3.91% 5

Roslindale 7 2.49% 5.8

Charlestown 11 3.91% 4

West Roxbury 13 4.63% 3.7

Jamaica Plain 2 0.71% 7.8

Back Bay 2 0.71% 3.7

Hyde Park 6 2.14% 6.9

Allston/Brighton 8 2.85% 2.5

TOTAL 281 100.00% 89.8

2008 projected, 
based on 8 months
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BEAH Status

• BEAH has a full time coordinator
• 28 Boston health institutions are registered
• Quarterly newsletter keeps clinical sites engaged
• Educational materials for residents (legal rights, 

BEAH process)
• Rapid response agreement with Boston Housing 

Authority
• Using data to plan prevention efforts (outreach to  

landlords, pest control contractor training)
• 70% of cases have violations solved without 

housing court!
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BEAH FindingsBEAH Findings

2007 # %
Carpet 6 5%
Rodents 48 37%
Mold 18 14%
Roaches 25 19%

2006 # %
Carpet 4 7%

Rodents 25 42%

Mold 11 18%

Roaches 8 13%

2008 # %

Carpet 5 5%

Rodents 31 34%

Mold 17 18%

Roaches 24 26%



BEAH Case Example



 

SG is a mother of two children, 4 y/o daughter 
and 15 month old son



 

Lives in Public Housing


 

Apartment infested, water leaking form pipe 
exposed in wall



 

Family living doubled up with grandmother to 
avoid apartment



 

Mom travels an hour each way to job, depressed
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BEAH Case Example, continued



 

After referral to Breathe Easy, code inspectors 
come and write up violations



 

BHA Staff close the hole in wall and do Integrated 
Pest Management, after 1 month, violations 
resolved, case closed



 

4 year old says at the next office visit “I get to 
sleep in my own bed now”



 

Mom gets job closer to home, happier

2008 National Healthy Homes Conference2008 National Healthy Homes Conference
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THANK YOU!THANK YOU!
Questions/Comments/Discussion?Questions/Comments/Discussion?
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