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r equi

opnent (HUD or the Departnent) issues a policy statenent and
Report of HUD Revi ew of Moddel Buil ding Codes (Final Report)

identifies the variances between the design and construction

rements of the Fair Housing Act (the Act) and the:

BOCA Nati onal Building Code (BNBC), Building Oficials and
Code Administrators International (BOCA) 1996 edition;

Uni form Bui | di ng Code (UBC), International Conference of
Building Oficials (I1CBO 1997 edition;

St andard Buil di ng Code (SBC), Southern Buil di ng Code
Congress International (SBCCl) 1997 edition; and

I nternational Building Code First Draft (1BC), International
Code Council (I1CC) Novenber 1997; Proposed

I nternational Building Code 2000, International Code



Counci | (1BC-2000) Chapters 10 and 11, Appendix to
Chapter 11, and Section 3407 (1999).

This Final Report al so contains guidance on the Departnent's
policy concerning the relationship between the requirenents of
the Act and its standards.

The U.S. House of Representatives Committee on
Appropriations directed HUD to conplete its review of a matrix
that summari zed the provisions of the four nodel codes and to
i ssue a policy statenent by Decenber 31, 1999. H R Rep. No.

286, 106th Cong., 1st Sess. 34 (1999). This Final Report is
intended to neet that Congressional nmandate. This Final Report
additionally is intended to provide technical assistance to other
interested parties on this issue. The Departnent has not and
does not intend to promul gate any new technical requirenments or
standards by way of this Final Report. The Departnent does not
intend this Final Report to be considered an endorsenent of any
nodel buil di ng code.

The Departnent does not wi sh to suggest through the issuance
of this report that it is shifting its responsibility to enforce
t he design and construction requirenents of the Act to any nodel

code organi zation or to state and | ocal building officials.



However, the Department recognizes that one inportant way to

i ncrease conpliance with the design and construction requirenents
of the Act is to incorporate those requirenments into state and

| ocal buil di ng codes.

This Final Report is divided into chapters as foll ows:

Chapter 1....... I ntroduction and Response to Public Comments
Chapter 2....... Pol i cy Statenent

Chapter 3....... | BC Anal ysi s

Chapter 4....... UBC Anal ysi s

Chapter 5....... SBC Anal ysi s

Chapter 6....... BOCA Anal ysi s

FOR FURTHER | NFORMATI ON CONTACT: Ms. Cheryl Kent, Director,
Program Conpl i ance and Disability R ghts Support Division, 451
Seventh Street, SW Room 5240, Washi ngton, DC 20410- 0500,
t el ephone (202) 708-2333, extension 7058. (This tel ephone nunber
is not toll-free.) Hearing or speech-inpaired individuals also
may access this nunber via TTY by calling the Federal I|Information
Rel ay Service at 1-800-877-8339.

This Final Report and the policy statenment are al so | ocated
at www. hud. gov/ f he/ nodel codes. The Fair Housing Act, as anended

in 1988, the regulations inplenenting the Act, and the Fair



Housi ng Accessibility Guidelines can al so be obtained through

| i nks provided at this web site. You may view the matrix or the
updated matri x, or the chapters of the codes that the Departnent
revi ewed; or purchase copies of CABO ANSI Al117.1-1992 and

| CC ANSI A117.1-1998, at ww. intlcode. org/fairhousing.

ANSI A117.1-1986 is only available for purchase from

G obal Engi neeri ng Docunents, 15 Inverness Way



East, Engl ewood, Col orado 90112. However, copies of the 1986,
1992 and 1998 editions of ANSI Al1l17.1 may be viewed at the HUD
headquarters library at 451 Seventh Street, SW Wshi ngton, DC
20410 and at HUD Fair Housing Ofices in the follow ng | ocations:
Bost on, Massachusetts; New York, New York; Phil adel phia,
Pennsyl vani a; Atlanta, Ceorgia; Chicago, Illinois; Fort Wrth,
Texas; Kansas City, Kansas; Denver, Col orado; San Francisco,
California; and Seattle, Washi ngton.

Copi es of all of the relevant docunents, including the
| CC/ ANSI A117.1-1998, the ANSI Al117.1-1986, and the CABQ ANS
Al117.1-1992 are al so available for viewing at the HUD Library at
451 Seventh St., SW Washi ngton, DC 20410. To gain adm ssion to
the HUD Li brary you nust present identification to the security
guards and ask to visit the library. Photocopying in the HUD
library is limted to 40 pages and all of the docunents, with the
exception of the HUD produced docunents, are copyrighted and,
therefore, not avail able for photocopyi ng.

Dated: WMarch 14, 2000

Eva M Pl aza



Assi stant Secretary for Fair Housing

and Equal Opportunity



CHAPTER 1: | NTRODUCTI ON AND RESPONSE TO PUBLI C COMVENTS
BACKGROUND

Title VIII of the Civil R ghts Act (the Fair Housing Act), 42 U S.C. 8§
3601 et seq., prohibits discrimnation in housing and housing rel ated
transacti ons based on race, color, religion, national origin, and sex. In
1988, Congress extended the protections of the Act to families with children
and persons with disabilities. 42 U S.C. 8 3604. (The Act refers to people
wi th "handi caps." Subsequently, in the Arericans with Disabilities Act of
1990 and ot her | egislation, Congress adopted the term "persons wth
disabilities," or "disability," which is the preferred usage. Accordingly,
this Final Report hereinafter uses the terns "persons with disabilities,"
"disability" or "disabled.") In response to the serious |lack of accessible
housing in the United States, Congress provided that all covered nmultifanmily
dwel lings built for first occupancy after March 13, 1991, rnust include certain
basi c features of accessible and adaptive design. 42 U.S.C. § 3604(f)(3)(0O

These basic accessibility requirements are known as the Act's design and
construction requirenents. One of the underlying concepts of the design and
construction requirements is the creation of housing that is accessible for
persons with disabilities but that does not necessarily appear to be different
from conventi onal housing.

The Act mandates that all covered nultifam |y dwellings built for first
occupancy after March 13, 1991, shall be designed and constructed so that: (1)
the public and conmon use portions of such dwellings are readily accessible to
and usable by persons with disabilities; (2) all the doors designed to all ow
passage into and within all prenises within such dwellings are sufficiently
wi de to all ow passage by di sabl ed persons in wheelchairs; and (3) all prem ses

wi thin such dwellings contain the followi ng features of adaptive design: (a)

Y In this docunent, citation for the United States Code is US. C; the

citation for the Code of Federal Regulations is CFR, and the citation for
Federal Register publication is FR



an accessible route into and through the dwelling; (b) light swtches,
electrical outlets, thernostats, and other environmental controls in
accessible locations; (c) reinforcenents in bathroomwalls to allow | ater
installation of grab bars; and (d) usable kitchens and bat hroons such that an
i ndi vidual in a wheel chair can naneuver about the space. 42 U. S.C. §
3604(f)(3)(0O).

The Act's design and construction requirements apply to "covered

mul tifam |y dwellings," which nmeans "buil dings consisting of 4 or nore units
i f such buildings have one or nore elevators; and ground floor units in other
bui | di ngs consisting of 4 or nmore units." 42 U.S.C. 8§ 3604(f)(7). The Act's
design and construction requirenments apply to all covered multifanmly

dwel lings built for first occupancy after March 13, 1991. The Act's design
and construction requirements do not apply to alterations or renovations to
multifamily dwelling units or to single fanily detached houses.

The Act does not set forth specific technical design criteria that have
to be followed in order to conply with the design and construction
requirenents. It does provide, however, that conpliance with the appropriate
requi renents of the American National Standard for buildings and facilities
providing accessibility and usability for physically handi capped peopl e,
commonly referred to as ANSI Al117.1, satisfies the Act's design and
construction requirements for the interiors of dwelling units. 42 U S.C 8§
3604(f) (4).

The Act states that Congress did not intend the Departnent to require
states and units of |ocal government to include the Act's accessibility
requirenents in their state and | ocal procedures for the review and approval
of newmy constructed covered multifanmily dwellings. 42 U S. C. § 3604(f)(5)(0O

However, Congress authorized the Departnment to encourage the inclusion of
these requirenents into their procedures. |d.

The Act al so nakes it clear that it does not invalidate or Ilimt any

other state or federal laws that require dwellings to be designed or



constructed in a manner that affords persons with disabilities greater access
than that required under the Act. 42 U S. C. § 3604(f)(8). Further, federally
funded facilities and dwelling units covered by section 504 of the

Rehabi litation Act of 1973 (Section 504), the Architectural Barriers Act
(ABA), or, where applicable, the Anericans with Disabilities Act (ADA), must
also conply with their respective regulatory requirenments, including the

Uni form Federal Accessibility Standard (UFAS). For Section 504, these

regul atory requirenents may be found at 24 CFR part 8; for the ABA, 24 CFR
part 40; and for the ADA, 28 CFR parts 35 and/or 36, as applicable.

In 1989, the Department issued its regulations inplenenting the design
and construction requirements of the Act. 24 CFR 100.205. 1In the
regul ations, the Departnent specifically stated that conpliance with the
appropriate requirements of ANSI A117.1-1986 satisfies the requirements of the
Act relating to interiors of dwelling units. 24 CFR 100.205(e).

Congress directed the Secretary of HUD to "provide technical assistance
to states and units of |ocal government and other persons to inplement [the
design and construction requirenents].” 42 U S.C. § 3604(f)(5)(C. To this
end, on March 6, 1991, the Department published the "Final Fair Housing
Accessibility Guidelines," (the Guidelines) at 56 FR 9472-9515. The
Gui delines set forth specific technical guidance for designing covered
multifam |y dwellings to be consistent with the Fair Housing Act.

Section | of the Cuidelines states:

These gui delines are not mandatory, nor do they
prescribe specific requirenents which nust be net, and
which, if not met, would constitute unlawful

di scrimnation under the Fair Housing Act. Builders
and devel opers nmay choose to depart fromthese

gui del i nes and seek alternate ways to denonstrate that
they have net the requirenents of the Fair Housing

Act. These guidelines are intended to provide a safe



harbor for conpliance with the accessibility
requi renents of the Fair Housing Act.
56 FR at 9499.

On June 24, 1994, the Departnment published its "Supplenent to Notice of
Fair Housing Accessibility Cuidelines: Questions and Answers about the
Cui delines," at 59 FR 33362-33368 (the Questions and Answers About the
Cui delines). The Departnment published a Fair Housing Act Design Manua
(Design Manual) in 1996 that was reissued in 1998 with m nor changes.

In 1992, the Departnment was contacted by the Council of Anerican
Buil ding O ficials (CABO and nodel building code organizations. CABO advised
the Departnment of its interest in drafting building code | anguage that woul d
reflect the design and construction requirenents of the Act, and asked the
Departnment to provide technical assistance to its Board for Coordi nation of
Mbdel Codes (BCMC). The Department recogni zed that incorporation of building
code requirements that are consistent with the Act's requirements woul d
provi de increased conpliance. Therefore, in support of this effort, the
Departnment agreed to provide technical assistance to BCMC and the buil ding
i ndustry organi zati ons during 1992 and 1993. Subsequently, the nodel building
code organi zations incorporated the results of their efforts into the node
bui | di ng codes.

The Anerican National Standards Institute (ANSI) is responsible for
establishing technical standards in many different areas. Anpng the standards
addressed by the ANSI, through the A117 Committee, are technical standards for
t he design of housing and facilities that are accessible to persons with
disabilities. BCMC recommended that the ANSI Al117 Committee set up a
Resi dential Task Force to develop technical criteria to address the Act's
accessibility requirements. The Departnent is a nenber of the ANSI Al117
Committee and served on the Residential Task Force. The focus of the ANS|
Resi dential Task Force was to develop technical criteria to address the

accessibility requirements for dwelling units that are covered by the Act.
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This effort was conpleted and included in the I CC/ANSI A117.1-1998. (The
reference to I CC, International Code Council, reflects an organizationa

change in the ANSI only.) Because prior to 1998, ANSI Al17.1 al ready included
technical criteria for fully accessible dwelling units, the 1998 | CC/ ANS
Al117.1 refers to fully accessible dwelling units as "Type A dwelling units."
Section 1003 of |1 CC/ ANSI Al117.1-1998 contains the technical criteria for "Type

B dwelling units,” which are intended to reflect the technical requirements
for dwelling units required by the Act to be accessible.

In 1997, CABO three nodel building code organizations, and severa
bui | di ng i ndustry organi zati ons contacted the Departnent to di scuss, anopng
other items, the inportance of assuring that the design and construction
requi renents of the Act were accurately reflected in the three nodel building
codes and in the draft International Building Code (I1BC), which was schedul ed
for conpletion in 2000. The Departnment nmet with representatives of these
groups along with representatives of disability advocacy organi zati ons and
indicated its willingness to review the nodel building codes for consistency
with the requirenents of the Act, the regul ations, and the Cuidelines, and
then convene a public neeting at a later date to share the results of that
revi ew.

I n Decenber 1997, CABO subnmitted to the Departnment a matrix that
conpared four nodel building codes to the Act's design and construction
requi renents. In the fall of 1998, the Department awarded a contract to
Steven Wnter Associates, Inc. (SWA) to analyze the matrix and the node
buil ding codes and to identify those sections of the codes that did not neet
the requirements of the Act, regulations, and the Guidelines. The Departnent
al so requested that SWA provi de recomendati ons on how each identified
vari ance could be revised to conformwi th the Act, the regul ations, and the
Gui del i nes.

The original matrix focused on the 1997 First Draft of the IBC. Because

the I BC had progressed to a proposed I BC 2000 in 1999, the International Code
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Council (ICC) asked the Departnent to include in its review, to the greatest
extent possible, the proposed | BC 2000. The Departnent also was asked to
review the new 1999 edition of the National Building Code published by BOCA.
The Departnent agreed to undertake a limted review of the proposed | BC 2000,
but due to time constraints, was unable to review the 1999 BOCA Nati onal

Bui | ding Code. To facilitate review of portions of the proposed | BC 2000,
BOCA prepared an update to the matrix that conpared the Guidelines with the
First Draft IBC and the proposed I1BC 2000. In addition, the Department was
provided with copies of Chapters 10 and 11, Appendix to Chapter 11, Section
3407, and Appendi x 34-2 of the proposed | BC 2000.

The Departnent forned a Model Code Working G oup (Wrking Goup) to work
with its contractor, SWA, on the review of the nobdel building codes. The
Wor ki ng Group consisted of staff fromthe Ofice of Fair Housing and Equal
Qpportunity, the Ofice of General Counsel, and the O fice of Housing. A
representative of the U S. Department of Justice (DQJ) also participated in
t he Wor ki ng Group.

On Cctober 26, 1999, the Departnent published a draft policy statenent
and draft report of four nodel building codes which identified the variances
bet ween t hese codes and the Act's design and construction requirements (the
draft report). On Novenmber 10, 1999, the Departnent convened a public neeting
to listen to comments on the draft report. Ten persons, nany representing
consol i dated conments from various groups, presented oral comrents at the
public neeting. The Departnment also solicited and received witten comrents.

The Departnent received 30 public comments, representing input from many
organi zations and individuals. Al nost all of those who subnmitted conmments
focused on the draft report's discussion of the proposed |IBC 2000.

Those who subnitted conments included Acant hus Architecture and Pl anni ng
PC (Arizona), the American Institute of Architects (AlA), the American Seniors
Housi ng Associ ation, the Arizona Center for Disability Law, the Bazelon Center

for Mental Health Law, Paul Bishop (California architect), the Boston Ofice
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of Civil Rights, the Building Oficials and Code Adnministrators |nternational
(BOCA), the Colorado Cvil Rights Division, the Consortiumof Citizens with
Disabilities, the Disability Rights Action Coalition for Housing, the
Disability Rights Action Conmittee, Disability Rights Inc., the Eastern

Paral yzed Veterans Association (EPVA), Larry Field (Del aware accessibility
consul tant and codes enforcenent expert), the International Code Council
(1CC, the International Conference of Building Officials (I1CBO, the Kansas
Disability Rights Action Coalition for Housing, Marsha Mazz with the United
States Access Board, Bruce McKarley (California building code official), the
Monroe County Legal Assistance Corporation (Rochester, New York), the National
Apartnent Association (NAA), the National Association of Home Buil ders (NAHB),
the National Fair Housing Alliance, the National Milti Housing Council (NWVHO),
t he New Mexico CGovernor's Committee on Concerns of the Handi capped, the

Paral yzed Veterans of America (PVA), Larry Perry (AlA), the Rochester Center
for I ndependent Living, Enory Rodgers (an Arlington, Virginia building code
official), the Southern Building Code Congress International (SBCCl), the
Topeka | ndependent Living Resource Center, Weelchair Access Now Today, Bill
Wight (Cklahona architect), and Leslie Young with the Center for Universal
Design at NC State University.

The AIA, the BOCA International, the ICC, the I1CBO the NVHC, and Larry
Perry, Architect, AIA submtted one set of consolidated comments and | ater
subm tted specific recormended code | anguage to address variances that the
Departmment had identified in the draft report. The Departnment met with this
group and ot hers, including the NAHB and EPVA, to discuss the recomendati ons.

In addition, HUD staff menbers had tel ephone conversations with sone of the
commenters in order to obtain clarification of their conments or solicit their
techni cal know edge of the issues raised in their coments.

GENERAL COMMENTS ON THE DRAFT REPORT

DI ALOGUE W TH CODE ORGANI ZATI ONS

Comment s:
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The overwhelming najority of the comrenters praised or endorsed HUD s
efforts to provide technical assistance to the nodel building code
organi zations to help ensure that the nodel codes neet the accessibility
requi renents of the Act. A nunber of conmenters strongly urged HUD to
continue to maintain a dialogue with the nodel code organizations to ensure
that future updates to the International Building Code are consistent with the
Act's accessibility requirements. Sone conmenters cautioned that no | oophol es
shoul d weaken the scoping or technical requirenents of the Act.

Response:

The Departnment agrees with these conments and intends to be actively
engaged i n devel opment of future editions of ANSI A117.1 through its
participation on the ANSI Al117 Committee. The Departnment also is available
for consultation in the devel opment of future editions of the Internationa
Bui I ding Code. In this Final Report, the Departnent recomends code | anguage
that may be used by nodel code organizations and states and localities that
wi sh to nodify their codes to be consistent with the Act. However, the
Department believes that its reconmendations are a continuing step in the
di al ogue needed to achi eve consi stency between the nodel codes, particularly
the International Building Code, and the Act's design and construction
requirenents.

CABO ANSI A117.1-1992 AND | CC/ ANSI A117.1-1998 AS SAFE HARBORS
Comment s:

Many commenters commended the Departnent for recogni zing ANSI A117. 1-
1998 as a safe harbor under the Fair Housing Act. Several comenters stated
that | CC/ ANSI A117.1-1998 is the basis for the accessibility provisions in the
nodel codes and that in their view, HUD s acceptance of ANSI A117.1-1998 as a
saf e harbor resolves nmany of the concerns of the nultifanmily housing industry.

One comenter also urged the Departnent to accept future editions of the ANSI
Al17.1 standard as being a safe harbor for conplying with the Fair Housing

Act .
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As new editions of ANSI All7.1 have been devel oped, various
organi zati ons have encouraged HUD to acknow edge that conpliance with those
new edi tions constitutes safe harbors for conpliance with the Act. For
exanpl e, in 1998, one comenter wote to HUD t hat:

"The ANSI standard has been revised...and a 1998 version is about to be

published. It is logical to rely on the |atest version of a standard,

unl ess a statute specifically refers to a particular edition. 1In
addition, there are sound policy reasons to rely on the | atest version
of the ANSI standard, since it reflects inprovenments in accessible
design. Since the Fair Housing Act does not refer to a particular
edition of the ANSI standard, it woul d be reasonable for the [HUD

Desi gn] Manual and the CQuidelines to specifically pernmit the use of the

current 1998 ANSI standard. The 1998 ANSI standard is currently used by

| ocal code officials around the country. Therefore, we urge HUD to
clarify that the nost recent version of ANSI neets the requirenments of
the Fair Housing Act."

Response:

In response to the many comrenters who have encouraged the Departnent to
adopt the I CC ANSI Al117.1-1998, the Departnment will soon be publishing an
interimrule, anending certain sections of 24 CFR 100.200 to state that
conpliance with the appropriate requirenments of the 1986, 1992, or 1998
editions of ANSI A117.1 suffices to satisfy the Act's design and construction
requirenents for the interiors of dwellings and public and commopn use areas.
Conpliance with these versions of ANSI A117.1, the Guidelines, or the Design
Manual are all safe harbors under the Act.

The Act explicitly states that conpliance with the appropriate
requi renents of ANSI A117.1 suffices to satisfy the Act's design and
construction requirements for the interiors of dwellings. 42 US C §
3604(f)(4). However, Congress did not intend to limt the ways to conply with
the requirenents of the Act to the ANSI Al117.1 standard. Congress specified
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the ANSI A117.1 standard in the Act in order to assure designers of new
multifam |y housing that if they follow the ANSI standard, they will have net
the Act's adaptive design requirements. Congress also noted that its
reference to ANSI was not intended to require "that designers follow this
standard exclusively, for there may be other |ocal or state standards with

whi ch conpliance is required or there may be other creative nethods of neeting
these standards." H R Rep. No. 711, 100'" Cong., 2d Sess., p.27. (1988).

In 1989, the Department issued its regulations inplenenting the design
and construction requirements of the Act. 24 CFR 100.205. At the tine
Congress passed the Act, and the Departnment pronulgated its regul ations, the
current edition of ANSI Al117.1 was the 1986 edition. In response to concerns
that an "open ended" reference to the ANSI standard constituted an unl awf ul
del egation of the Department's rul enaking authority, the Departnent identified
the 1986 ANSI Al117.1 edition in its final rule inplenmenting the Fair Housing
Act, and stated its intent to review and, if appropriate, to adopt future
editions as they were published.

It is inmportant to note that ANSI Al117.1 contains only technica
criteria, whereas the Fair Housing Act, the inplenenting regulations, and the
Accessibility Guidelines contain both "scoping” and technical criteria.
Scoping criteria define when a building el enent or space must be accessi bl e;
technical criteria provide the technical specifications on howto nake an
el ement accessible. Thus, designers and buil ders who wish to foll ow ANS
Al117.1 instead of the Accessibility Guidelines nmust still |look to the Act and
the Departnent's regulations to deternine which buildings, dwelling units, and
el enents are covered by the Act.

TYPE A UNITS
Comment :

A commenter stated that the HUD draft report does not point out that

Type A units in | CC ANSI Al17.1-1998 exceed the Fair Housing Act Accessibility

Cui delines and urged HUD to clarify that Type A units are not required under
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t he Act.
Response:

Si nce 1980, ANSI Al117.1 has included technical criteria for fully
accessible dwelling units. At the time the Act was passed, the only ANS|
A117.1 standard for residential design were standards for a fully accessible
dwelling unit. The | CC ANSI A117.1-1998 now references two types of dwelling
units, a "Type A dwelling unit,"” which is intended to be a fully accessible
dwel ling unit as has been traditionally provided for in ANSI Al117.1, and a

"Type B dwelling unit,” which is intended to nmeet the Act's technica
requi renents for the interiors of dwellings.

The Departnent agrees that the Act does not require that private
devel opers build new construction to the Type A standard, although a Type A
unit will satisfy the Fair Housing Act requirenments. Congress specifically
recogni zed this when it stated that conpliance with the appropriate
requi renments of ANSI A117.1 suffices as conpliance with the Act.
TYPE B UNITS
Comment :

One commenter disagreed with the draft report's conclusion that the
| COJ ANSI A117.1-1998 standard is consistent with the Act's requirenents. This
comenter stated that there are nunerous requirements in the | CC ANSI Al17.1
standard for Type B units that go beyond Fair Housing Act requirenents,
al t hough Type B units are supposed to reflect the Fair Housing Act
accessibility requirements. The conmenter proffered that the draft report
shoul d have made an explicit conparison between the Act's requirenments and
Type B requirenents in | CCO ANSI Al117.1. This conmenter subsequently submitted
a list of eight areas where this conmenter believes the requirenents in the
| BC exceed those in the CGuidelines. These eight areas are: (1) the
definition, scoping and requirenments for Type A dwelling units; (2) location
of accessible routes; (3) requirenents for a mni num nunber of accessible

entrances; (4) technical provisions for security and intercomcontrols and
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exceptions for redundant controls; (5) requirenents for |aundry equi prent
within dwelling units; (6) exceptions for provisions for bath facilities; and
(7) dwelling units with accessible communication features; and (8) exceptions
to provisions for "lavatory."

Response:

The Departnent will take the comrenter's concerns under advi senent and
will work with this commenter and other interested organizations to review
these areas of concern. In addition, the Department will continue to work
with nenbers of the Committee in the devel opnent and refinement of the ANSI
Al117.1 criteria. The Departnent will provide technical assistance to state
and | ocal governments that are considering adopting, either conpletely or with
nodi fi cati on, nodel codes or other provisions in their building codes in order
to reflect the requirenents of the Act.

Further, the Departnment pledges to work with the nodel code
organi zations as they review and revise the International Building Code. The
| CC plans to issue a "stand-al one" docunment containing the accessibility
requi renents found in the 1BC 2000, incorporating its responses to the
Department's reconmendations in this Final Report. This "stand al one"
document will contain the IBC provisions that neet or exceed the design and
construction requirements of the Fair Housing Act. The |ICC and the Nationa
Associ ation of Honebuil ders (NAHB) are working on an appendix to the "stand
al one" docunent to address the eight areas where they agree that the Type B
dwel ling unit exceeds the Fair Housing Accessibility CGuidelines. The
Department has agreed to review those docunents and is comitted to working
wi th those organizations and others to arrive at a docunent in code | anguage
to serve as a safe harbor under the Fair Housing Act Anendnents for persons
who design and construct nultifam |y dwellings to its specifications.

By way of further explanation with respect to the Departnent's draft
report, the purpose of the Departnment's review was to identify any instances

where the technical criteria in the later versions of ANSI Al117.1 did not
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provi de the sane |evel of accessibility as described in the Guidelines, the
1986 ANSI A117.1, or as nmndated by the Act. The Departnent found no such

i nstances where a difference in the technical criteria was inconsistent with
the requirenents of the Act.

The Act does not require that devel opers of covered multifani |y housing
build according to the ANSI Al117.1 standard or to its Type B dwelling unit
design criteria. Conpliance with the I CC ANSI Al17.1 for Type B dwelling
units is one of several ways to conply with the Act. As stated above, the
Fair Housing Act's accessibility requirenments can be achieved in a nunber of
ways. However, a devel oper would be required to conply with a state or |oca
code or law to which they are otherw se subject, that has adopted either a
nodel code or accessibility standard that includes the Type B dwelling unit.

The Act recognized that nany states and localities, as well as certain
ot her federal |aws, already had established stricter accessibility
requi renents than those provided for under the Act. The Act states that it
shall not be construed to invalidate or linit any |law that requires dwellings
to be designed and constructed in a manner that affords persons with
disabilities greater access than is required under the Act. 42 U.S.C. §
3604(f)(8). To the extent that states and localities adopt ANSI A117.1
standards that go beyond the Act's nini num standards, the Departnent is
wi thout authority or desire to invalidate or Iinmit this adoption

The Accredited Standards Committee on Architectural Features and Site
Desi gn of Public Buildings and Residential Structures for Persons Wth
Handi caps (A117) devel oped the A117.1 ANSI standards in 1986, 1992, and 1998.

That Committee included this Departnment as well as other federal agencies,
bui | di ng and housi ng i ndustry representatives, building code organizati ons,

di sability advocacy organizations, and many of the comenters on HUD s draft
report. The American National Standards Institute which adopted the standards
submitted by the Conmittee, requires that due process and consensus be net by

the Commttee. The ANSI Board of Standards Revi ew consi ders that consensus
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has been nmet when "substantial agreenment has been reached by directly and
materially affected interests.” Consensus neans nore than a sinple majority
but does not necessarily require unaninity, and requires that all points of
vi ew be heard

RELATI ONSHI P BETWEEN THE ACT' S REQUI REMENTS AND OTHER ACCESSI BI LI TY

REQUI REMENTS AND STANDARDS

This Final Report addresses only the application of the requirenents of
the Act to covered multifanmly dwellings. Certain of these dwellings, as wel
as certain public and comon use areas of such dwellings, may al so be covered
by various other |aws, such as the Architectural Barriers Act of 1968, 42
U.S.C. 8§ 4151-4157 (the ABA); Section 504 of the Rehabilitation Act of 1973,
29 U.S.C. 8 794 (Section 504); and the Anericans with Disabilities Act of
1990, 42 U.S.C. 8§ 12101-12213 (the ADA).

The ABA applies to certain buildings financed in whole or in part with
federal funds. The Departnent's regulations for the ABA are found at 24 CFR
parts 40 and 41. Section 504 applies to progranms and activities receiving
federal financial assistance, and prograns and activities conducted by
Executive agencies, including the Departnent. The Departnent's regul ations
for Section 504 are found at 24 CFR parts 8 and 9. The Fair Housing Act
accessibility requirenments apply to both private housing and to government -
funded housing, including federally funded housing, which is also subject to
the accessibility requirenments of Section 504. HUD funded housi ng nmust be
desi gned and constructed to neet the scoping and technical requirenments of
both the Fair Housing Act and Section 504, and in certain instances, the ABA

The ADA is a broad civil rights |aw guaranteeing equal opportunity for
individuals with disabilities in enploynent, public accomopdati ons,
transportation, state and |ocal governnment services, and tel ecommunications.
The Departnent of Justice (DQAJ) is the |lead federal agency for inplenentation
of the ADA. HUD does not have the authority to review the nodel building code

standards for conpliance with the ADA.

20



Comment s:

A nunber of commenters expressed concern that the draft report included
wi thin the coverage of the Act types of occupancies and uses that are also
covered under the ADA. They urged the Departnment to make it clear that the
Act does not preenpt any of the accessibility requirenents of the ADA. (One
comenter requested that HUD coordinate with DOJ with respect to the Act and
ADA accessibility standards as they apply to public and conmon use areas.

One comenter requested that the Departnment encourage architects and
buil ders to foll ow design and construction concepts incorporated in standards
for "universal design" of accessible housing.

Response:

Al t hough the Departnent's team which reviewed the nodel building codes
i ncluded staff from DQJ, the focus of the review was the Fair Housing Act. In
addition, as stated above, the Departnment does not have authority to review
t he nodel buil ding codes for conpliance with the ADA

Title Il of the ADA applies to housing that is designed and constructed
by a state or local governmental entity (including a public housing
aut hority). Because nost government-constructed housing is constructed with
federal funds, in the majority of circunmstances, there will be overl apping
coverage of that housing under the Act, Title Il, and Section 504. |In sone
cases a state or |ocal government nay devel op housing without the use of
federal funding. In those cases, the requirenents of the Act and Title Il of

the ADA, but not Section 504, would apply to the housing.

Title Ill of the ADA, in relevant part, applies to commercial facilities
and public acconmpdations. |Inns, hotels, notels, and other places of |odging
are public acconmodations under Title Il of the ADA, as are dormitories,
honmel ess shelters, nursing hones, and sone tinmeshares. See 28 CFR 36.104. In

addition, the comon areas for public use at "covered nultifamly dwellings"
under the Act nust neet the ADA Standards for Accessible Design (ADA

Standards). A rental office in a multifanm|ly residential devel opment, a
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conveni ence store |located in that devel opnent, or a roomin a hone that is
used as a day care center or nedical office, would be covered under Title II
of the ADA. 28 CFR 36.104. Conmmon use areas that are for use only by the
residents and their guests would not be covered by the ADA

The Departnment recognizes that the Act's design and construction
requi renents do not preenpt the ADA and wishes to clarify that in those cases
where a devel oprment is subject to nore than one accessibility standard, the
l aws and the standards nust be read together and followed together.

There are certain properties, or portions thereof, that are covered by
both the Act and Title Il and/or Title IIl of the ADA. These may include
certain tineshares, dornitories, residential hotels, boarding houses, nursing
hormes, honel ess shelters, congregate care facilities, public use portions of
private nultifam |y dwellings, and public housing. These properties nust be
designed and built in accordance with the accessibility requirements of both
the Act and the ADA. In addition, to the extent that the requirenments of
these various laws overlap, the nore stringent requirenments of each | aw must
be met, in ternms of both scoping and technical requirenents.

In the preanble to its rule inplenenting Title IIl, DQJ discussed the
rel ati onship between the requirements of the Fair Housing Act and the ADA
The preanble noted that nany facilities are mxed use facilities. For
exanpl e, a hotel nmay all ow both residential and short termstays. In that
case, both the ADA and the Fair Housing Act may apply to the facility. The
preanble to the Title IlIl rule also stated that residential hotels, comonly

known as "single roomoccupancies,"” nmay fall under the Fair Housing Act when
operated or used as long termresidences, but they are also considered "places
of 1 odgi ng" under the ADA when guests are free to use themon a short term
basis. The preanble also discussed a sinilar analysis with respect to

honel ess shelters, nursing honmes, residential care facilities, and other
facilities where persons may reside for varying lengths of tine. The preanble

concl uded that such facilities should be analyzed separately under both the
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Fair Housing Act and the ADA. 56 FR at 3551-52.
ENFORCEMENT OF THE FAI R HOUSI NG ACT
Comment s:

Many of the comrenters specifically urged HUD to continue to vigorously
enforce the Act's accessibility requirements. Several other commenters nade
clear that they see incorporation of the Act's requirenents into the codes as
a supplenment to the enforcement methods currently avail abl e under the Act, not
as a replacement for that enforcement. One conmenter, a |ocal building code
official, stated that by adoption of codes that include the requirenents of
the Act, state and local jurisdictions will be assisting HUD in its
enforcenent efforts. Finally, several of the comrenters indicated that once
the Act's requirenents are incorporated into a building code, the permtting
and inspection process should not create a safe harbor for builders who
receive permts, nor should it absol ve housing industry professionals from
their responsibilities under the Act.

Response:

The Act is clear that while state and | ocal building code officials are
responsi ble for enforcing the building code standards adopted in their
respective jurisdictions, 42 U. S.C. §8 3604 (f)(5)(B); 24 CFR 100.205(g), the
Departnment is responsible for enforcing the design and construction
requi renents of the Act. 42 U S.C. 88 3604(f)(6)(A), 3610. If a jurisdiction
adopts a nodel buil ding code that HUD has determi ned conforns with the design
and construction requirements of the Act, then covered residential buildings
that are constructed in accordance with plans and specifications approved
during the building pernmitting process will be in conpliance with the
requi renents of the Act, unless the building code official has waived one or
nore of those requirements, or the building code official has incorrectly
interpreted or applied the building code provisions.

However, the fact that a jurisdiction has adopted a code that conforns

with the accessibility requirements of the Act, or that construction of a
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residential building was approved under a code, does not change the
Departnment's statutory responsibility to conduct an investigation based on
recei pt of a conplaint froman aggrieved person to determni ne whether the
requi renents of the Act have been nmet. 42 U S.C. 8§ 3604(f)(6)(A); 24 CFR
100. 205(h). Section 804 of the Act provides that "deternminations by a State
or unit of general |ocal government under paragraphs 5(A) and (B) shall not be
concl usive in enforcenent proceedings under this title." 42 U.S.C. §
3604(f)(6)(B). A full discussion of the Departnent's enforcenent
responsibilities may be found in the Department's policy statenent connected
with this Final Report.

CERTI FI CATI ON OF CODES

Comment s:

Two conmenters recomrended that HUD consider certifying state and | ocal
bui | di ng codes as neeting the accessibility requirenents of the Fair Housing
Act .

Response:

There are over 40,000 state and | ocal building code jurisdictions in the
United States. The Act does not require the Departnent to certify codes.
However, through its work with the nodel code organizations, and existing and
pl anned activities to provide technical assistance to state and |ocal building
code officials, the Departnent intends to work with building code
organi zations to ensure that those codes incorporate the requirenents of the
Act .

COVWENTS RELATED TO THE MODEL CODE REPORTS

DEFI NI TI ON OF DWELLING UNI T
In Draft Reconmendation Nunber 1 in the draft report on the proposed |BC
2000, the Departnment suggested that the proposed |IBC 2000 be revised to nodify

the definition of "dwelling unit," for purposes of the accessibility
requi renents of the proposed IBC 2000 at Section 1102.1, so that it covers

all the residential structures that are covered by the Act, as follows:

24



"A single unit providing conplete, independent living facilities for one

or nore persons, including pernmanent provisions for |iving, sleeping,

eating, cooking and sanitation. For purposes of Chapter 11, sl eeping
acconmodati ons intended for occupancy by a separate household in
structures with shared cooking or toileting facilities shall be

consi dered to be separate dwelling units."

Comment s:

A |l arge nunber of commenters believed that the IBC s definition of
"dwelling unit" should remain as it is. Two conmenters pointed out that
adopti ng Recommendation 1 would result in the inclusion of such buildings as
hotel s, hospitals and prisons that otherwi se are neither R-2 properties nor
covered by the Act's design and construction requirements. One conmenter al so
noted that adoption of Recommendation 1 would require building officials to
nmake a decision as to whether residents of a building with shared kitchens and
bat hroons were separate households or a single "fanmly." That conmenter al so
stated that HUD s scopi ng reconmendati ons nay create confusion by suggesting
that certain technical terns nean sonething different in Chapter 11 than they
do in other chapters of the existing nodel codes and the proposed |BC.

One comenter specifically supported Reconmendation 1. That comenter
noted that the Act recognizes that group hones that operate as a single
housekeepi ng unit are indistinguishable (for |and use purposes) from hones
that house traditional famlies. |In the clearest sense, then, according to
the conmenter, such group homes do not constitute "covered nmultifanily
dwel lings." The conmenter noted further that, as a practical matter, nost
group homes are established in existing single fanmily structures. Those few
group honmes that are newy constructed under HUD s Section 811 program are
required to neet the accessibility requirements set forth in the Departnment's
Section 504 regul ations.

One comenter recomended that a new word or phrase should be used to

ensure coverage of those situations in which sleeping rooms with shared
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kitchens or bathroom facilities are covered by the Act. Another comenter had
a simlar suggestion that, rather than revising the definitions of "dwelling
unit" and the use groups, |CC should adopt one new termthat describes al
covered multifamily dwellings, including dornmitories, tinmeshares, congregate
care facilities, shared kitchens and bat hrooms, and excludes such transient
properties as hotels. In subsequent discussions with the Departnent, the |ICC
reconmended adding a new termand definition for "sleeping unit," which
captures covered units not now covered by the IBC. The | CC suggested,
"Sleeping Unit - a roomor space in which people sleep, which can also include
per manent provisions for living, eating, and sanitation, but does not include

per manent kitchen facilities. That term would be used in conjunction with
the termdwelling unit where appropriate in the IBC

Anot her commenter al so suggested an alternate revision, specifically
that the term"Dwelling Unit, Type B" be revised to include a single unit
provi ding conplete, independent living facilities for one or nore persons,
i ncl udi ng permanent provisions for |iving, sleeping, eating, cooking and
sanitation. The revised termwould also include units with permanent
provisions for living and sl eeping with shared cooking or sanitation
facilities outside the unit. The Type B unit would be designed and
constructed in accordance with I CC/ ANSI A117.1, intended to be consistent with
the technical requirements of fair housing required by federal |aw.
Response:

Rat her than revising the definition of "dwelling unit,’'

in new
Recommendati on Nunber 2, the Departnment recommends adding the term "sl eeping
accommodati on i ntended as a residence" to Chapter 11 of the proposed | BC 2000.
The conments to the proposed I BC 2000 al so apply, with variation, to the
remai ni ng three nodel building codes. In its Final Report on the UBC, the
Department has reconmmended changes to appropriate sections of Chapter 11
covering "guestroons" that are intended as a residence. In the Final Report

on the BNBC and the SBC, the Departnent has recomrended the addition of a new
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term "sleeping unit," defined as a roomin which people sleep intended to be
occupi ed as a residence,"” and adding that termto the appropriate sections of
Chapter 11 of BNBC and SBC.

However, the Departnent recognizes that there may be other approaches to
resolving this variance that may be as or nore effective. The Department will
continue to work with the nodel code organizations and other interested
menbers of the public on this issue.

It is the Departnent's position that detached single fanily dwellings
occupi ed by persons who function as a single household, including group homes
that function as a single household, are not "covered nultifam |y dwellings"
for purposes of the design and construction requirements of the Act. However
the Departnent's regul ations nake it clear that all group honmes are "dwelling
uni ts" for purposes of the Act's prohibitions on discrimnation based on
disability. See 24 CFR 100.201. The Department further recognizes that other
accessibility standards, including accessibility requirenments nandated under
progranms providing federal financial assistance, apply to detached single
famly group homes.

RECOMVENDED REVI SI ON TO THE DEFI NI TI ON OF "DWELLI NG UNI'T, TYPE B"

Section 1102 of the proposed | BC 2000 defines a "Dwelling Unit, Type B"
as a dwelling unit designed and constructed for accessibility in accordance
with I CC/ ANSI A117.1-1998, "intended to be consistent with the technica
requi renents of fair housing required by federal law. " The Departnent did not
di scuss this definition in its draft report.

Response:

In response to the conments concerning the definition of "dwelling

unit," and the coments concerning the relationship between the requirenments
of the Fair Housing Act and other federal accessibility standards, the
Depart ment has added a new finding of a variance, and a new Reconmendati on
Nunmber 1, in the Final Report on the proposed |BC 2000 with respect to the

definition of a "Dwelling unit, Type B." This Reconmendation is intended to
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clarify that the Type B dwelling unit incorporates the requirenents of the
Fair Housing Act, but not necessarily the requirenents of any other federa
I aw.
TRANSI ENT HOUSI NG

In Draft Reconmmendation 2 of its draft report on the proposed | BC 2000,
HUD suggested that the proposed | BC 2000, and other nodel codes, be revised to
make clear that certain types of housing that the nodel codes viewed as
transient are dwellings subject to the requirenments of the Fair Housing Act,
i ncluding the design and construction requirenments. This housing may include
ti meshares, residential hotels, or honeless shelters. Mst of the nodel codes
use a 30-day nmeasure as the neans to deternine whether a building is for
transient use and thus not a dwelling subject to their accessibility
requi renents for dwellings in Chapter 11

It is the Departnent's position that a 30-day neasure is inappropriate
in determning whether a building is covered by the Act. As stated in its
draft report, the Department's position on this issue is discussed in the
Questions and Answers About the Guidelines. Thus, the draft report echoed the
Questions and Answers when it noted that length of stay is only one factor in
determi ning whether a building is a "covered nmultifanmly dwelling."” O her
factors to be considered include: (1) whether the rental rate for the unit
will be calcul ated based on a daily, weekly, nonthly or yearly basis; (2)
whet her the terms and | ength of occupancy will be established through a | ease
or other witten agreenent; (3) what anenities will be included inside the
unit, including kitchen facilities; (4) how the purpose of the property wll
be marketed to the public; (5) whether the resident possesses the right to
return to the property; and (6) whether the resident has anywhere else to
which to return.
Comment s:

Only one comenter supported the Department's recommendati on, and that

conment er encouraged HUD to provide a nore detail ed means to neasure whether a
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residential occupancy is "primarily transient in nature" or "primarily
per manent in nature."

Several commenters suggested that HUD shoul d endorse the 30-day neasure
of transience used in the nodel codes, stating that |length of stay is the nost
preval ent, substantive and reliable criteria.

Wth respect to tinmeshares specifically, one group of conmenters
suggested: 1) deleting "vacation" because the reason for the tinmeshare is
irrelevant, and 2) listing timeshares as R-1 occupancies, but scoping themin
Chapter 11 with the sane criteria as for R 2 occupancies. The Depart ment
agrees that the term "vacation” is unnecessary.

Response:

After considering the comments, HUD agrees that revising the IBC s
residential use groups, as reflected in Draft Recommendati on 2, would not be
the nost appropriate way to ensure that tinmeshares, residential hotels,
honel ess shelters occupied as a residence, boardi ng houses, and sinilar short-
term housi ng neet the accessibility requirements in Chapter 11 of the Code.
However, the Departnment continues to believe that the 30-day test of
transi ence used by the IBC is inappropriate. To endorse such a requirenent
woul d m sl ead designers, builders and other readers of the code because it
woul d give the false inpression that such housing need not neet the
requi renents of the Act. The Departnent endorses the factor analysis stated
in the above response for determi ning whether a dwelling is not transient.

In promul gating the fair housing regul ations and the Guidelines, HUD
specified as dwellings covered by the Act and its design and construction
requi renents such short-term housing as time-sharing properties and honel ess
shelters. See 24 CFR 100.201; 56 FR at 9500; 54 FR at 3238 & 3244. Courts
al so have applied the Act's general requirenents to various types of short-

term housi ng, including timeshare units, Louisiana Acorn Fair Housing v.

Quarter House, Oak Ridge Park, Inc., 952 F. Supp. 352, 359 (E.D. La. 1997);

housing for nigrant farmworkers, Lauer Farns, Inc. v. Waushara County Board
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of Adjustnment, 986 F. Supp. 544, 559 (E.D. Ws. 1997), Hernandez v. Ever Fresh

Co., 923 F. Supp. 1305, 1308 (D. Ore. 1996), Villegas v. Sandy Farms, |nc.

929 F. Supp. 1324, 1328 (D. Ore. 1996); nursing honmes, Hovsons, Inc. v.

Townshi p of Brick, 89 F.3d 1096, 1102 (3d Cir. 1996), United States v.

Commonweal th of Puerto Rico, 764 F. Supp. 220 (D.P.R 1991); a facility for

people with HV, Baxter v. City of Belleville, 720 F. Supp. 720, 731 (S.D

I11. 1989); honel ess shelters, Turning Point v. Gty of Caldwell, 74 F.3d 941

(9'" Gir. 1996), Wwods v. Foster, 884 F. Supp. 1169, 1173 (N.D. IIl. 1995); a

resi dential school for enotionally disturbed children, United States v.

Massachusetts | ndustrial Finance Agency, 910 F. Supp. 21, 26 n.2 (D. Mass.

1996); and seasonal vacation bungal ows, United States v. Col umbus Country

Cub, 915 F.2d 877, 881 (3d Cir. 1990), cert. denied, 501 U.S. 1205 (1991).

In finding that these types of short-termresidencies are subject to the
Act's requirenents, the courts have noted that length of stay is not the sole
nmeasure of whether the property is a "dwelling" under the Act. The courts
have | ooked to various factors, including whether the resident possesses the
right to return to the property, whether he or she has anywhere else to which

to return, and the anmenities at the property. See, e.g., Louisiana Acorn Fair

Housi ng, 952 F. Supp. at 359; Wods v. Foster, 884 F. Supp. at 1173; Baxter

v. City of Belleville, 720 F. Supp. at 731

The factors that HUD set forth in the draft report seek to provide
gui dance on determining whether a property is a short-termdwelling covered by
the Act or a transient property that is not covered by the Act. HUD continues
to believe that these factors nmust be considered by owners, designers,
bui | ders, devel opers and architects in determnining whether a building must be
designed and constructed in accordance with the Act.

In sum the Departnment cannot endorse the 30-day neasure that the
proposed | BC 2000 and ot her nodel codes use. Therefore, the Departnent is
retaining its determination that three of the nodel codes do not neet the

requi renents of the Act in that regard. The UBC defines residential use
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groups differently than the other three nodel codes, and the Departnent did
not find a variance with respect to that nodel code.

Accordi ngly, because the above-described types of housing which are
subject to the Act are not required to neet |BC Chapter 11's requirenents for
dwel ling units, the IBCis not consistent with the Act, the regul ati ons and
the CGuidelines. At this time, the Departnent is uncertain how best to resolve
this inconsistency between the | BC and the Departnent's regul ati ons.
Therefore, the Departnent is withdrawi ng Draft Recommendation Nunmber 2. The
Department will continue to work with | CC and other interested code, industry
and advocacy organi zations to devel op | anguage that appropriately conveys to
bui |l ders and designers that certain residencies of |ess than 30 days nust neet
the Act's accessibility requirements. |In the neantinme, the Departnent
beli eves the factors |isted above must be considered by owners, buil ders,
devel opers, designers and architects in determi ning whether the requirenents
of the Act apply to the design and construction of buildings with roons for
short term occupancy.

ASSI STED LI VI NG CONGREGATE HOUSI NG

In Draft Recommendation Nunber 3 on the proposed | BC 2000, the
Department suggested that the definition of "dwelling unit" contained in Draft
Recommendati on Nunmber 1 be adopted and that the proposed | BC 2000 be revised
to nodify the [ anguage of the charging paragraph of the proposed | BC 2000
Section 1107.5.4, Accessible dwelling units. Mdification to the charging
paragraph woul d require that in occupancies in Goup R 2 and R 3, as
applicable in Section 101.2, where there are four or nore dwelling units in a
single structure, every dwelling unit shall be a Type B dwelling unit. In
occupancies in Goup R4 where there are four or nore dwelling units in a
single structure, at |east one shall be Type A and all other dwelling units
shall be Type B dwelling units. |In occupancies in Goup |I-1 where there are
four or nmore dwelling units in a single structure, at |east 4 percent, but not

| ess than one, of the dwelling units shall be Type A and all other dwelling
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units shall be Type B. In nursing homes of Goup |-2, where there are four or
nore dwelling units in a single structure, at |east 50 percent, but not Iess
than one, of the dwelling units shall be Type A dwelling units, and all of the
other dwelling units shall be Type B

Comment s:

One group of comrenters suggested that rather than adopting Draft
Recommendati on Nunber 3, the I1BC should be revised to make it clear that al
covered units nust conply with the requirenments for Type B dwelling units, in
addition to the ADA Standards for accessible units.

Response:

After consideration of all of the comments, the Departnment has decided
to modify its Draft Recommendati on Nunber 3 with a new Recommendati on Number 2
in the Final Report on the proposed |IBC 2000 whi ch recomends new | anguage to
be included in Section 1107.5.4 that requires "sleeping acconmpdati ons
i ntended to be occupied as a residence" to be Type B. 1In addition, under its
new Recomrendati on Nunmber 2, the Departnent recommends nodifications to the
chargi ng paragraphs of Sections 1107.3.1 (Goup I-1), 1107.3.2 (Goup I-2),
and 1107.5.7 (Goup R 4) which require all sleeping acconmodations intended to
be occupied as a residence to be Type B. Additionally, since these conments
al so apply to other nodel building codes reviewed, simlar nodifications have
been made to each of those reports.

DEFI NI TI ON OF " GROUND FLOCR'

Inits draft report, the Department concluded that the IBC s scoping of
Type B dwelling units does not adequately address situations where there may
be nore than one ground floor in a building. The Departnent's Draft
Recommendati on Nunber 4 for addressing this variance was that the proposed |BC
2000 define the termground floor for purposes of Chapter 11 to match the
regul ati ons and the Guidelines and delete the definition of "dwelling unit,
ground floor" from Section 1102.

Comment s:
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One comenter believed that an exception may be needed for dwelling
units in which the entry to the unit is on the ground floor, but the Iiving
and sl eeping areas are on the second floor, and that in such case, the unit
woul d not be required to neet the accessibility requirenments of the Act.

A group of commenters stated that the proposed IBC 2000 is intended to
be consistent with the Departnment's regul ati ons and Gui delines, which state
that a building may have nore than one ground floor or may have ground fl oor
dwelling units on different levels of a building. However, this group noted
that it is not unreasonable to consider clarifying its intent by making it
nore evident in the code that there can be nore than one ground floor or
ground floor units on different |evels of a building.

This group pointed out that any unit that neets the IBC s definition of

"Dwelling unit, ground floor," is a ground floor unit, regardl ess on which
floor or level of the building it is |located. The IBC definition is:

Dwelling unit, ground floor - a dwelling unit with a prinmary entrance

and habitabl e space at grade.

The group added, however, that the Department's recommended | anguage is
not consistent with the [ anguage and style that is customary to building
codes. The group concluded that the potential confusion can be elininated and
the intent of the Act achieved by requiring that at |east one | evel containing
dwel ling units be provided with an entrance fromthe exterior (and thus have
Type B dwelling units); and any other levels that have an entrance fromthe
exterior and contain dwelling units have Type B dwelling units. The group
however, did not offer |anguage to acconplish this reconmendati on

Anot her commenter agreed that a definition of "ground floor" is needed
in Chapter 11, since the exceptions in 1107.5.4 use the term and it is not
defined el sewhere in the code. This conmenter also noted that the |IBC
definition of "Dnelling unit, ground floor" does not describe ground fl oor
units that are on an accessible route that is above grade.

This comrent er suggested that some of the wording in the Departnent's
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recommendati on should be in the commentary section of the code. The conmenter
suggested that the definition of ground floor be: "Any floor of a building
with an entrance on an accessible route.” The conmenter also stated that the
provision in the Departnent's recomendati on that states: "Were the first
floor containing dwelling units in a structure is above grade, all units on
that floor shall be served by an entrance on an accessible route," is a

requi renent, and should not be buried in a definition. The comrenter
reconmended addi ng this [ anguage to the end of the charging paragraph of
1107.5. 4, just before the exceptions.

In addition, during the review of the public coments, two new concerns
arose: (1) whether or not the |IBC scoping | anguage, in conbination with the
definition of "dwelling unit, ground floor," makes it clear that there nust be
at least one ground floor in a building, and (2) whether the |anguage of
Exception 2 of 1107.5.4 results in requiring builders to make the | owest fl oor
of a building containing dwelling units accessible even if it were nore
practical to make a different floor (such as the second or third floor)
containing dwelling units accessible when that floor is closer to the grade,
even if not "at grade."
Response:

The Departnent carefully considered all conments received on this issue.

The Departnent believes this is one of the nore difficult issues to address

because the Act is a civil rights law, and the | anguage of the statute and the
Department's regul ations nake it clear that covered nultifamly dwellings mnust
be designed and constructed in a manner that incorporates those features of
accessi bl e and adaptabl e design. The Departnment's regulatory definition of
ground floor is also clear that a building my have one or nore ground floors.

The Departnent is also mindful of the fact that the |language in the
Department's definition of ground floor is not couched in building code
term nol ogy. Wile sone commenters offered alternative | anguage, the

Depart ment does not believe the alternative | anguage offered addresses the
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vari ances di scussed above. Therefore, the Departnent is retaining its finding
that the proposed | BC 2000 | anguage, and the conparabl e | anguage of the other
three nodel codes, is not consistent with the requirenents of the 1988 Act.
The Departnent maintains that the IBCis not clear with respect to requiring
addi tional ground floors to be accessible, and that the scoping | anguage and
exception di scussed above creates another potential variance with respect to
the fact that there nust be at |east one ground floor (unless it is
i mpractical as provided in the Department's regul ations and the CGuidelines).
However, the Departnment is withdrawing its recommendati on with respect
to the proposed | BC 2000 and the ot her nodel codes that al so contained a
simlar recommendati on. The Department will work with the nodel code
organi zati ons, and any other interested persons, to develop alternative
| anguage that will address this issue to the Departnent's satisfaction. 1In
the nmeantinme, builders, devel opers, owners, designers, architects and others
i nvol ved in the design and construction of housing covered by the Act nust
apply the Department's definition of "ground floor" when maki ng deci si ons
about the applicability of the accessibility requirements of the Act.
FI RST LEVEL OF LI VI NG
Inits draft report on the UBC, the Departnment concluded that the
| anguage of Section 1103.1.9.3, Milti-unit dwellings, Exception 2, was
anbi guous and could be interpreted to exclude the first floor of dwelling
units in a building in which dwelling units are not on the floor at grade.
Draft Recomendati on Number 5 of the UBC anal ysis proposed to clear up the
anbi guity by changi ng the | anguage of Section 1103.1.9.3, as foll ows:
Where no el evator service is provided in a structure and a floor at
grade does not contain dwelling units, only those dwelling units |ocated
on the first floor containing dwelling units of either Goup R Division
1 apartnent occupancies or Group R Division 3 occupancies need conply
with the requirenents of this section.

Comment s:
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A commenter that reviewed the draft report on the UBC conmented t hat
Draft Recommendation Number 5 to the UBC did not sufficiently clear up the
anbiguity noted by the Departnment. This comenter suggested revising the

Recommendati on to read: ...only those dwelling units [ocated on the first

floor containing dwelling units above the floor at grade."

Response:

The Departnment has adopted the comrenter's suggested | anguage and
revised the applicable recormendation in the UBC draft report, as well as in
any ot her relevant nodel code report.

DEFI NI TI ON OF BUI LDI NG AND STRUCTURE

In Draft Reconmendation Number 5 to the I BC 2000 draft report, the
Department recomended that the proposed | BC 2000 Exceptions in Section
1107.5.4 be nodified by elinmnating any reference to the term "building" and
replacing it with the term"structure" to ensure that firewall criteria are
elimnated for the purpose of scoping the accessibility requirenents for Type
B dwelling units.

Comment s:

Several comrenters opposed Draft Recommendati on Nunmber 5. One commenter
noted that replacing "building" with "structure" is unnecessary and may have
uni nt ended consequences. Another conmenter believed that there is a better
way of fixing the variance and proposed nodifying the definition of a Type B
unit to say that dwelling units separated by firewalls do not constitute
separate buildings. A group of conmenters suggested that changing the term
"building" to "structure" would nmean that, in a newy-built project, if one
t ownhouse owner elected to have an elevator installed in his/her unit, al
other units would then have to be constructed with elevators. The ICC also
bel i eved that changing "building" to "structure" could actually reduce the
nunber of units required to be accessible.

Response:
After re-exam ning the proposed | BC 2000, the Departnent believes that
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t he proposed IBC 2000 is clear that dwelling units separated by firewalls do
not constitute separated buildings and that the suggested revision to IBCis
not needed. Thus, the Department has withdrawn this reconmendation fromthe
Fi nal Report on the proposed |IBC 2000. The Departnment al so has nade
nodi fications to the reports on the other nodel codes as appropriate.
BREEZEWAYS

The Departnent noted in its draft report in Draft Reconmendation Number
6 on the proposed | BC 2000 that in npst cases two structures that are
connected by a breezeway or stairway and share the sane roof are considered
one building. However, in cases where the breezeway or stairway that
structurally connects both buildings does not provide the only means of egress
and does not share the same roof as the two structures, whether or not this is
one building nust be determi ned under the IBC on a case by case basis. In
addition, in sone cases, the |IBC considers wal kways, breezeways, and stairways
accessory structures and not integral to the building. |If they are deternined
to be accessory structures, each building that they connect is exani ned
separately. The Departnent, therefore, concluded that the IBC may not neet
the requirements of the CGuidelines in terns of covered units connected by
breezeways or stairways, and recomended addi ng | anguage to Section 3104.2 to
make it clear that for purposes of accessibility under Chapter 11, buildings
or structures structurally connected to other buildings or structures by
pedestri an wal kways, breezeways, or stairways shall be considered one
structure.
Comment s:

A nunber of commenters thought that the Departnment's reconmendation was
incorrect and inpractical. They pointed out that the word "structure"
i ncl udes sidewal ks and utility lines that link single fanmily hones. Another
poi nted out that two unrel ated buil dings separated by a distance of nore than
"a few feet" but connected by a bridge could be considered to be a single

bui | di ng, when this may not have been the Departnent's intent.
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Response:

The Departnent has carefully considered all of these comments, but
continues to believe that for purposes of calculating the total nunber of
dwelling units required to be Type B dwelling units, buildings that are
structurally connected and buildings with nultiple wings are a single building
and nmust be treated as such. In addition, Section 3104 of the proposed |BC
2000 applies specifically to connections between buil dings such as pedestrian
wal kways or tunnels, |ocated at, above, or below grade |level, that are used as
a neans of travel by persons. The Departnent also disagrees with the
conclusion that all of the structures referenced by sone of the comenters
woul d cone into consideration, i.e., pipes, gas lines, telephone poles, etc.
The Departnent's reconmendati on specified what facilities would be deened as
bei ng connecting, that is, pedestrian wal kways, breezeways, or stairways.

On the other hand, the Departnment agrees with the concern that the
reference to Chapter 11 in its reconmendation is too broad. The Depart nent
notes that it did not intend to address two clearly separate structures that
are joined only by a wal kway or a tunnel of considerable distance. Therefore,
the Departnent is revising its recomendation to state that for purposes of
cal cul ating the nunber of Type B dwelling units and Type B sl eeping
acconmodati ons required by Chapter 11, structurally connected buil di ngs and
buil dings with nultiple wings shall be considered one structure. Sinilar
nodi fications are being made to the reports concerning the other nodel codes.
MULTI STORY UNI TS

The Departnment concl uded that the proposed |IBC 2000's definition of
"dwelling unit, multistory,”™ which is a dwelling unit w th habitable or
bat hr oom space | ocated on nore than one story, could result in a unit being
considered multistory if one level contains living or "habitable" space and
the floor above or below contains only a bathroom Therefore, the Departnent
reconmended in Draft Recomrendation Number 7, that this definition be revised

to delete the reference to bat hroom space.
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Comment s:

One group of commenters agreed with the Departnent's recomrended
definition of nultistory units, but suggested that it be prefaced with the
statenent, "[f]or purposes of accessibility." Another conmenter disagreed
with the Departnment's recomrendation and believed that bat hroom space shoul d
be considered part of the living space.

Response:

The Departnent disagrees with the contention that bathroom space is
living space. The Departnment believes that the inclusion of bathroomspace in
the definition of "Dwelling unit, nultistory" creates the possibility that a
dwelling unit designed with a small "loft," or a ground floor with an entry
foyer and a bathroomwould be treated as a nmultistory dwelling unit and
t hereby not covered by the requirements of the Act.

However, the Departnment agrees with the suggestion that the | anguage be
prefaced, "For purposes of accessibility," and has revised the recomendati on
accordingly in the report on the proposed | BC 2000 and all other nodel code
reports that discuss this issue.

SI TE | MPRACTI CALI TY

Inits draft report on the proposed | BC 2000, and in other nodel code
reports, the Departnent noted that the nodel code | anguage describing site
impracticality due to site terrain, using the site analysis test set forth in
the Guidelines, did not include | anguage clarifying that all ground floor
units in buildings with a conmon entrance, or ground floor units served by a
particul ar entrance, mnmust be made accessible if the entrance to the units is
on an accessible route. The reports al so pointed out that the codes did not
use the term"less than 10% in the test. The reports also found that the
nodel codes did not neet the provisions of the Guidelines because they failed
to include | anguage that, regardl ess of site considerations, an accessible
entrance served by an accessible route is practical whenever an el evator

connects parking with a ground floor, in which case all ground floor units are

39



covered, or whenever an elevated walk with a slope no greater than 10%is

pl anned between an entrance and a pedestrian or vehicular arrival point. The
Department nade several recomendations to address these inconsistencies under
Draft Recommendati on Number 8.

Comment s:

One commenter, in its review of the draft report on the UBC, agreed with
the general intent of the reconmendation, but thought that the use of the term
"wal kway" inmplies sonething actually constructed, and the Departnent should
substitute the term "accessible route”". The commenter stated that it had
encountered a situati on where the slope between a planned entrance and a
vehi cul ar or pedestrian arrival point was |ess than 8.33% but there was no
"wal kway" connecting the entrance and arrival point. The commenter discussed
a specific situation where a devel opnent had been constructed on a steep site
but all buildings on top of the site were on a conpletely flat area. However
there was al ways at | east one step between the parking | ot and each unit, and
consequently there was no accessi ble route between the unit entrance and the
parking lot. The conmenter asked whether a builder could cal cul ate the nunber
of units that had to conply with the Act based on the total buil dable area
that has an existing natural grade of |ess than 10% sl ope only, excluding
dwel ling units that have a grade of |ess than 10% sl ope but |ack an accessible
route because of the inmposition of a step along the route fromthe entrance to
the planned arrival point.

Anot her comenter agreed with the strategy to incorporate an el evated
wal kway concept into the site analysis test. A group of comenters agreed
wi th our recommrendation with respect to the proposed |IBC 2000, but restated
the recommendati on in code | anguage and format.

Response:

The Departnent believes that it is clear fromthe | anguage of the

regul ati ons, and the | anguage of the Guidelines, that the site inpracticality

exception cannot be applied to instances in which the |ack of an accessible
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route is due to mannade barriers, such as the failure to provide a wal kway or
the construction of a step. The |anguage of Exception 4, Section 1103.1.9.3
of the UBC refers to measurement of the slope of grades prior to devel opnent.
The Departnent believes that this | anguage adequately addresses the
commenter's concern

The Departnment has reviewed proposed | anguage subnitted by the ICCto
address these issues, and has adopted these recomendations, with sone
nodi fications, in the Final Report on the proposed |IBC 2000 as well as in the
ot her nmodel code reports. The Departnment believes these revisions also help
to address the concerns raised by the conmenter on the UBC.
APPLI CATI ON OF THE SI TE | MPRACTI CALI TY TEST TO BUI LDI NGS W TH ELEVATCORS

The Departnent found that the | anguage of the nodel codes did not
adequately clarify that buildings with el evators must provide an accessible
entrance on an accessible route regardless of site inpracticality. The
Department recomended | anguage that addressed this variance, in
Recommendati on Nunmber 9 of the proposed |IBC 2000 and conparabl e
recomendations in the reports on the other nopdel codes.

The only comrents received on this recommendati on endorsed it. The
Departnment's recomendati on remai ns unchanged in the nodel code reports.
SITES W TH UNUSUAL CHARACTERI STI CS

In Draft Reconmendation Nunber 10 on the proposed |IBC 2000, and in
conpar abl e reconmendations in the other nodel code reports, the Departnent
addressed its concern that the nodel code | anguage describing the site
inmpracticality test for sites with unusual characteristics did not contain the
provi sion that an accessible entrance on an accessible route is inpractica
when the unusual site characteristics result in a difference in finished grade
el evati on exceeding 30 inches AND 10 percent, neasured between an entrance and
ALL vehicul ar or pedestrian arrival points within 50 feet of the planned
entrance, and if none, then between the closest vehicular or pedestrian

arrival points. The Departnent believed that the onmission of the words "AND'
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and "ALL" constituted a variance with the provisions of the Cuidelines.
Comment s:

The only two organi zations to conment on this recomendati on agreed with
the recommendati on. However, one of the comenters pointed out that the term
"all" is inplied based on the construction of building code |Ianguage, and
therefore is unnecessary.

Response:

The Departnent agrees with the conmmenter on this point and has revised

its recomrendation in all of the nodel code reports accordingly, while

retaining its recormendation related to substitution of "and" for "or
VEH CULAR ROUTE AS AN ALTERNATI VE TO AN ACCESSI BLE PEDESTRI AN ROUTE

Proposed | BC 2000 Section 1107.5.5, and conparabl e sections of the other
nodel codes, contain an Exception that is sinmlar to the provision in the
Guidelines that pernmits a vehicular route as an alternative to an accessible
pedestrian route under certain circunstances. That Exception states:

If the slope of the finished ground | evel between accessible facilities

and buil di ngs exceeds one unit vertical in 12 units horizontal, or where

physical barriers prevent the installation of an accessible route, a

vehi cul ar route with parking at each accessible facility or building is

permitted in place of the accessible route.

The Departnent concluded that the |1BC does not include | anguage making
it clear that accessible parking and curb ranps nmust be avail able at each
public or conmon use facility to which access is provided by a vehicul ar
route.

Comment s:

According to one group of comenters, Reconmendation Nunber 11 is not
needed. This group believed that the IBC s current reference to "parking"
under Exception 1 to Section 1107.5.5 is adequate. The group believed that
there is no need to insert the term"accessible" before the term "parking" and

the ternms "spaces and curb ranps" after the term "parking" because it may
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create an "undesirable restriction of configurations". The group referred to
Section 1106, which regul ates parking and requires a certain percentage of

par ki ng spaces to be accessible, and 1106.5, which requires accessible parking
spaces to be located on the shortest accessible route to an accessible
entrance. The group indicated that curb ranps are needed only where curbs are
provided. It stated that ANSI requires curb ranps to be provi ded where
accessi bl e routes cross curbs and that this is adequate.

This group of commenters further indicated that, in sone cases, not al
public and conmon use facilities are required to be accessible. They stated
that the Department's reconmendati on woul d require accessible parking at non-
accessible facilities. They indicated that inserting the ternms "public or
common use" in the Departnment's recomrendation i s not necessary because the
chargi ng paragraph applies to "exterior and interior spaces and facilities"
that serve the accessible dwelling unit which includes the "public and common

use" spaces.

Anot her commenter agreed with our recommendation and believes it adds
clarity to the code

Response:

The Departnent agrees that the |anguage of |BC Section 1107.5.5,
together with the [ anguage of Section 1106, incorporate the technica
requi renents associated with the vehicular route exception. For purposes of
clarity, the Department reconmends that the | anguage of the Exception to |IBC
Section 1107.5.5 be nodified to add a reference to Section 1106. Sinilar
revi sions have been made to the other nodel code reports.

Subsection 1(d) of the section of Requirenent 2 of the Cuidelines that
addresses accessible routes states: "Were site or |egal constraints prevent
a route accessible to wheelchair users between covered nultifam |y dwellings
and public or common use facilities el sewhere on the site, an acceptable

alternative is the provision of access via a vehicular route so long as there

i s accessible parking on an accessible route to at |east 2% of covered
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dwel ling units, and necessary site provisions such as parking and curb cuts
are available at the public or conmon use facility." This |anguage does not
limt the requirement to provide accessible parking to accessible facilities.
Simlarly, subsection 4 of Requirement 2 of the Cuidelines provides that, if

provided at the site, there nust be accessible parking at facilities that
serve accessible buildings. The Departnment is not inplying in this
recomendati on that each public or common use facility on a site nust be
accessi bl e.
HEADROOM

Inits draft report on the proposed | BC 2000, and in other nodel code
reports, the Departnment noted that the code apparently did not include
headroom requirenents in its technical provisions for accessible routes.
However, the |1BC 2000 does include headroom requirements in the provisions for
protruding objects. |In Draft Recommendati on Nunber 12 in the proposed |IBC
2000, and in the other draft reports, the Department recomended a revision to
t he code | anguage regardi ng accessi bl e route.
Comment s:

Wi | e one comentator agreed with our reconmendation, another pointed
out that the IBC s requirenment included all "circulation paths" and not just
t he nmeans of egress as would the Departnment's recomendati on
Response:

The Departnent has concluded that it is appropriate to delete Draft
Recommendati on Nunmber 12 in the proposed | BC 2000 Final Report and in the
ot her nmodel code reports because simlar |anguage in the code addresses the
Departnment's concerns.
STAI RS

Inits draft report on the proposed I BC 2000, and other nodel codes, the
Depart ment expressed concern that the requirenents related to the
accessibility provisions for stairs, because they were found in Chapter 10,

Means of Egress, did not necessarily apply to stairs that connect |evels not
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connected by an elevator if they are not part of a neans of egress. The
Cui delines state that accessibility should be provided on stairs | ocated al ong
routes connecting levels not connected by an el evator. For exanple, a ground
floor entry might have steps up to a bank of numil boxes, with a ranp | ocated
beside the steps. In Draft Reconmendation Number 13 to the proposed | BC 2000,
and in conparable sections of the reports on other nodel codes, the Depart nment
proposed revi sed | anguage to the codes addressing this issue.
Comment s:

Conment ers suggested that accessible stair design should reference | BC
Chapter 10 instead of the I CC ANSI Al117.1-1998 and that the Departnent's
requi renent woul d actually all ow non-conplying stairs where the two levels are
served by an elevator. One organization conmmented that: "The IBC requires
all stairs on a neans of egress (except those within a dwelling unit) to neet
requi renents conforming to | CC ANSI A117.1-1998. Essentially, all stairs
except those in a dwelling unit will conply, and dwelling units with stairs
will inevitably be nmultistory and therefore not covered by the requirements of
the Act. The SWA proposal would actually reduce conpliance by allow ng | evels
served by elevators to be served by non-conplying stairs. At any rate, the
proposed change to Section 1108 woul d be overridden by the 'nainstreaned
requi renents found in I BC Chapter 10." Another comenter stated: "W agree
with the intent and reconmendati on, but think that to avoid inconsistency, the
reference should be to Section 1003.3.3 in IBC chapter 10, rather than to
| CC/ ANSI Al117.1-1998."

One group of commenters conceded that there were a few differences
bet ween the stairway requirenents in the I BC 2000 and those in the | CC ANS
Al17.1. They also pointed out a reconmended editorial revision to the
reference to stairs along accessible routes connecting floor levels that are
not connected by an el evator

Response:

The Departnent concurs with the group of commenters' editorial
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reconmendati on, and also concurs with the group of comrenters that there are
slight differences in the technical requirements for stairs in Chapter 10 from
those in the | CC/ ANSI A117.1-1998. There al so appear to be sone differences
in the scoping provisions. For these reasons, the Departnment has nodified its
recomendati on to address part of the group of conmenters' recommendation but
maintains its position regarding referencing of |1 CC/ANSI A117.1-1998

PARKI NG AND PASSENGER LQOADI NG ZONES

Section 1106 of the proposed | BC 2000 contains the scoping and technica
criteria for parking and passenger |oading zones. In its review of Section
1106, the Departnent noted few variances with the requirenments of the Act.
However, the Department did note variances with respect to several of the
Gui del i nes' provisions for accessible parking, including: (1) technica
criteria to address accessibility of public and commopn use type singl e-car
par ki ng garages when such garages are nmade avail able for assignnment or rental
(2) scoping requirenents to assure that accessible parking is provided on the
sane terms and with the full range of choices as those provided to other
residents, (3) if visitor parking is provided, accessible visitor parking
sufficient to provide access to grade |evel entrances of covered multifamly
dwel I'i ngs, and (4) where parking is provided at facilities, accessible
par ki ng.

In Draft Reconmmendati on Nunber 14 on the proposed | BC 2000, the
Department nade recommendati ons to address these identified variances.
Comment s:

The Departnent received a nunber of comrents on this section of its
draft report. One commenter stated that including garage provisions fromthe
Questions and Answers About the Guidelines in our recomendation is not
appropriate because they are not part of the Guidelines. This commenter also
observed that the IBC applies the 2% rule to all the parking at the site and
not just to the parking serving covered units; that accessible "visitor"

parking is difficult to enforce unless there is a clear separation between
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parking for residents and parking for visitors; and that the parking
provisions in the IBC are based on "where provi ded" because | ocal zoning
codes, not building codes, require parking. Comenters also stated that the
term"sufficient” in HUD s recommendati on may be |l ess than required by I BC and
t he ADA St andards when parking also serves a public accommodation. The term
"sufficient" also captures parking serving other use groups, shops on a ground
floor, for exanple. The term"sufficient"” is a problem because it is not
bui | di ng code termn nol ogy.

In addition, the comenters opined that HUD s recomendation is based on
a false assunption that all types of parking are available to all residents.
One group of conmenters noted that the Act does not require parking where none
i s intended.

Anot her comenter stated that the parking requirenents of the codes are
conflicting. For exanple, the UBC requirenent for accessible parking exceeds
that of the FHA. One commenter stated that HUD should not accept any standard
that does not specify that accessible parking nust be close to an accessible
entrance. The conmenter noted that the 1986 version of ANSI Al17.1 contai ned
a provision that accessible parking spaces shall be | ocated on the shortest
possi bl e accessible circulation route to an accessible entrance of the
buil ding. The comenter noted that this standard had been elimnated fromthe
CABO ANSI Al117.1-1992.

Response:
The Gui del i nes provide:
If provided at the site, designated accessible parking at the
dwel ling unit on request of residents with handicaps, on the sane
terms and with the full range of choices (e.g., surface parking or
garage) that are provided for other residents of the project, with
accessi bl e parking on a route accessible to wheelchairs for at
| east 2% of the covered dwelling units; accessible visitor parking

sufficient to provide access to grade-level entrances of covered
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mul tifam |y dwellings; and accessible parking at facilities (e.qg.
swi mmi ng pool s) that serve accessi bl e buil dings.

In addition to the above provisions of the Cuidelines, the Questions and
Answer s About the Guidelines provide additional guidance on the requirenments
for parking related to technical criteria for accessible public and conmpbn use
type single-car garages, and application of the 2% requirenent when there is
nore than one type of parking. The Questions and Answers are a supplenment to
the Cuidelines and the Departnent treats themas further interpretation of the
Gui del i nes.

The Departnent has considered all of these conments, and nade sone
revisions in its reconmmendations. The Departnment's identified variances are
not intended to recomend that |IBC or any of the other nodel codes revise any
scoping requirements that are broader than those in the CGuidelines. However
the Departnment continues to believe that those scoping provisions identified
as variances are not consistent with the language in the CGuidelines, and is
mai nt ai ni ng these identified variances. The Departnent further notes,
however, with respect to accessibility of public and common use singl e-car
par ki ng garages, that there nmay be other technical criteria that the codes
could adopt that will constitute accessibility of such garages, such as by
applying the accessibility requirenents for van accessibl e parking spaces to
the interiors of such garages, and providing another neans of egress fromthe
garage that connects to the accessible route and the entrances of covered
dwelling units. The Departnent's reconmendation is not intended to preclude
t he code organi zations from devel oping alternative | anguage to address this
i nconsi stency. The Departnment is also willing to work with the code
organi zati ons and any other interested persons in devel opi ng | anguage to
address these variances. The Departnment is also clarifying the use of the
term"sufficient”" in its final recomrendations.

The ANSI A117 Committee made a specific effort to renove all scoping

| anguage fromthe CABO ANSI A117.1-1992. Sinmilarly, |1CC ANSI All1l7.1-1998
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renmoved scopi ng provisions. The requirenent that accessible parking be

| ocated on the shortest possible route to an accessible building entrance is a
scoping provision. Al of the nodel building codes include this requirenent
in their code |anguage.

ACCESSI BLE FACI LI TI ES/ RECREATI ONAL FACI LI TI ES

Inits review of the npdel codes, the Department did not identify any
vari ances related to the nunber of accessible recreational facilities that
nmust be provided at a site.

Comment s:

One commenter, reviewing the draft report on the UBC, comented that the
Guidelines state that: "Were nultiple recreational facilities, e.g., tennis
courts) are provided sufficient accessible facilities of each type should be
provided to assure equal opportunity for use by persons with disabilities."
However, Section 1103.9.1.1 of the UBC requires that at |east 25% but not
| ess than one, of each type of each group of facilities be accessible. This
provision also is found in the other nodel codes.

Response:

The Departnent recognizes that the UBC s | anguage in Section 1103.9.1.1
and equi val ent | anguage in other nodel codes differ fromthe provisions of the
Gui delines. The Cuidelines state that "[w here nmultiple recreational
facilities (e.g., tennis courts) are provided, sufficient accessible
facilities of each type to assure equitable opportunity for use by persons
wi th handicaps." As discussed in the preanble to the final Guidelines,
several persons who were conmenting on the Departnent's proposed Cuidelines,
suggested that the Departnment adopt the standard that is reflected in the
nodel codes--a mini num of 25% (or at |east one) of each type of recreationa
facility. The Departnent decided to retain the nore flexible approach that
the requirements of 24 CFR 100.205(c)(1) are net if "sufficient" accessible
facilities are provided.

In many instances, conpliance with the scoping requirenment under the
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nodel codes for the provision of accessible recreational facilities when there
are multiple recreational facilities of the sane type on a site wll
constitute conpliance with the Guidelines' provision for "sufficient

accessible facilities to assure equitable opportunity for use...". However,
there may be instances when, using the nodel code fornula, there are not
sufficient accessible recreational facilities to serve the accessible units at
a site. Therefore, the Departnent has added a finding that the nodel codes
that have expressed this formula do not conply with the provisions of the

Gui del i nes. However, because this matter was not included in the draft
reports, and there has not been an opportunity for public participation in a
resolution of this matter, the Departnment is not including a recomendation to
resolve this matter. The Departnent will work with all interested parties to
address this matter.

MULTI STORY UNI TS SERVED BY ELEVATORS

The Departnent noted that the |1 BC does not state that where a nultistory
dwelling unit is provided with el evator service to only one floor, the story
served by the elevator nmust be the primary entry to the unit. The Depart nent
recomended a change to Section 1107.5.4, Exception 3, to address this issue.

Comment s:

A group of conmenters agreed that there is a need to clarify that the
primary entrance be on the floor of elevator service where the elevator only
serves one floor of a nultistory unit. Another conmenter agreed with
Recommendati on 15. One commenter seened to interpret this reconmendation to
be saying that once an elevator is installed in one nultistory unit, this
woul d sonehow require other units in a townhouse devel opnment to be required to
be accessi bl e.

Response:

The Departnent's Draft Recommendation Number 15 was intended to address

a concern with the | anguage of Exception 3 to Section 1107.5.4 of the proposed

| BC 2000, which the Department interprets to be addressing situations in which
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a nultistory unit is located in a building that has one or nore el evators,
such as a nid-rise building where the top floor consists of nultistory rather
than single-story apartnments. The Departnent's recomendation is not intended
to require, with respect to a non-elevator building consisting of a row of

mul ti story townhouses, that if one such townhouse is designed and constructed
with an elevator, all other nultistory units in that building nmust include an
el evator. The Departnment discussed this issue in the preanble to its
regul ati ons, and concluded the nultistory townhouses are not covered unless
they have elevators. Thus, only the unit that is designed and constructed
with an elevator, in a building of four or nore dwelling units, would be
covered. Therefore, the Department's recommendation on this issue remains the
sane.

ACCESS| BLE ROUTE AND SPECI AL DESI GN FEATURES

The Departnent identified only one variance concerning the UBC | anguage
related to Requirement 4 of the Guidelines, Accessible route into and through
the covered dwelling unit. That variance dealt with nultistory dwelling units
in elevator buildings, discussed above.

Comment s:

One comenter pointed out that the Cuidelines state that where a covered
dwelling unit has special design features, such as a raised or sunken living
room these areas nmust not interrupt the accessible route through the
remai nder of the dwelling unit. The comenter additionally noted that the
Design Manual clarified that only one of these special design features is
all owed and that no part of the kitchen or bathroom may be located in a raised
or sunken area. The conmenter believes that the UBC does not sufficiently
address these linmtations on the use of special design features.

Response:

The chargi ng paragraph of UBC Section 1106.2.1 states: "At |east one

accessi ble route complying with this section shall connect all spaces and

elements that are a part of the dwelling unit. Were only one accessible
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route is provided, it shall not pass through bathroons, closets or simlar
spaces." The Exception to that paragraph is that only one of either a sunken
or raised living, dining, or sleeping room or a nmezzanine that does not have
pl unbi ng fixtures or enclosed habitable space is allowed. The Depart nment

beli eves that the | anguage of Section 1106.2.1 is sufficiently clear and neans
that special design features may not interrupt an accessible route and that

bat hroom or kitchen space may not be located in a special design feature.
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