PROGRAM INCOME

The Federal Register Notice discussion on program income says that the sale of property must be in an amount equal to or less than the cost to acquire and redevelop or rehabilitate the home or property, but the example talks about a $25,000 profit.  How can there be profits if the sale must be in an amount equal to or less than the acquisition cost?

It is true that in some circumstances the sale of a property will not generate a profit, but there is a vital distinction.  The requirement regarding the sale price has to do with selling a property to someone for use as their residence (see Notice section J).  The example cited in the Federal Register Notice question concerns program income requirements, and it talks about selling a multifamily building (such as a rental property), but the example does not talk about selling individual units to individual homeowners; it talks about selling the entire building.  Nothing prohibits selling a residential building to an investor, developer or a nonprofit for a profit.

If an NSP grantee uses both NSP and CDBG funds to acquire and rehabilitate a property, how do you prorate the program income and in this situation can profits be generated?

The proration is based on the amount of NSP and regular CDBG funds used.  For example, if an entitlement community buys a property for $10,000, rehabilitates it for $10,000, and then sells it for $22,000 (assuming the sale is not to an individual for use as a primary residence).  The cost of acquisition and rehabilitation is paid with NSP funds (75%) and entitlement funds (25%).  The NSP program income is $16,500 (75% of $22,000) and regular CDBG program income is ($5,500).  The profit that is subject to be returned to the Treasury is $1,500.

Updated 03/16/09 
How long do NSP grantees have to track program income on NSP-funded activities?

As stated in the NSP Notice, program income from NSP-funded activities is subjected to limitations and requirements based on the NSP activity that generated the program income and on the date the income is received.  Program income received before July 30, 2013, may be retained by the state or unit of general local government if it is used for eligible NSP activities.  Program income received on or after July 30, 2013, must be remitted to HUD for deposit in the Treasury unless HUD approves a request to use the funds for other NSP purposes.  

Section 2301(d) 4 has been repealed under the American Recovery and Reinvestment Act of 2009.  HUD guidance is forthcoming. 
Posted 2/24/09 
We are developing a homebuyer program to utilize part of our NSP allocation.  Our program will operate similar to our existing program and we plan to offer up to $50,000 to assist buyers in the purchase of foreclosures; further we plan to make this a 3% simple interest loan forgivable after 15-years.  If for whatever reason the buyer fails to satisfy the 15-year agreement and alienates title, besides the initial investment return with interest, how would we calculate the amount of appreciation due to be returned? 
For owner-occupied homes which are someone’s principal residence, there will be no recapture of any appreciation.  The program income would be limited to the NSP investment, minus any forgiveness, etc.  If you make the NSP funds a grant, there is no repayment required, but you’d still have to ensure long-term affordability through resale or other provisions, secured by a covenant running with the land or a lien at some nominal value.  Only income properties would be liable for a proportional share of net proceeds. You can raise the affordability requirements (via a shared equity arrangement, for example), but are not required to do so by HUD.

Updated 3/12/09
Does HUD allow "debt service" as an operating expense when calculating net operating income (NOI)?
CDBG/NSP program income includes gross income from the use or rental of real property less costs [expenses] incidental to generation of the income.  Program income generated by rental projects is determined by deducting operating expenses from gross rental income.  Debt service consists of principal and/or interest.  Payment of principal is not a cost; it is a reduction of a liability.  Interest is a cost of capital, not an operating expense.  Therefore, neither principal nor interest can be deducted from gross income for the purpose of determining program income. 
However, these restrictions would apply only if the entity that owns the property is the grantee or its sub-recipient.  These restrictions would not apply if the property owner were a developer, non-profit or “other entity.”

If an NSP grantee (city, county, town, state) uses NSP funds to acquire a foreclosed multifamily family property, sells it to a private owner and provides the owner with NSP funds to rehabilitate the property, is the revenue that the owner receives from the rents considered to be program income? If yes, how is the program income calculated considering the project's operating expenses? Is any portion of the income generated by the project considered program income to be returned to the grantee?

It may help to illustrate the answers by laying out several different scenarios – comparing the ones you’re suggesting to other scenarios.

· If the grantee were to simply acquire and then sell the property “as is” to the purchaser under Eligible Use B, the sales proceeds would be all program income if the entire acquisition cost was paid for with NSP funds.  If NSP funds were a portion of the acquisition cost, then amount of NSP program income is equal to the % of the acquisition cost paid for with CDBG funds. 

· If the grantee were to acquire, rehab and then sell the property to the purchaser under Eligible Use B, the sales proceeds would be program income proportionate with NSP’s share of the acquisition + rehab costs. 

· If the grantee acquires & sells the property under eligible use B (and the buyer uses some financing source other than NSP for their purchase), and as part of the sale the grantee provides a rehab loan to the purchaser under Eligible Use A, then the sales proceeds received by the grantee are program income.  The net operating income (NOI) from the property will also be NSP revenue that must be returned to the grantee, because it is generated from a property that is improved with NSP funds.  The calculation of NSP revenue is based on the housing owners’ net operating income (sum of income generated, minus operating expenses incurred in generating the income, such as maintenance, insurance, etc).  Debt service payments (i.e., principal and interest) are NOT subtracted out of the income to determine NOI, because interest is a cost of capital, not a cost of generating the program income, and payment of principal is a reduction of a liability and not a cost.  The debt service is paid out of the NOI.  [Guidance on NSP program income has distinguished between revenue received by a grantee or subrecipient (calling it program income) and revenue received by an individual or other entity that is not a sub-recipient (simply referring to it as revenue that must be returned to the grantee that becomes program income when received by the grantee).]  If other non-NSP funds went into the rehab and in this case the acquisition, the amount that is NSP revenue would be proportional to the NSP share of the total costs.  The program generated as a result of the rehab loan, being from eligible use A, is not subject to the before/after 07/30/13 date and the subsequent requirement to return program income to the Treasury.  If for some reason the sale took place on or after 07/30/13, the sales proceeds would be subject to return to HUD/Treasury because that would be program income generated from Eligible Use B.  

· If the grantee acquires the property under Eligible Use B, and then provides NSP financing to the purchaser to acquire the property from the grantee AND to rehab it, then the combined purchase/rehab falls under Eligible Use A.  The NOI is still program income, but there’s no differentiation needed between which program income was generated from Eligible Use A versus eligible use B.  The debt service on the purchase and the rehab are both paid to the grantee out of the NOI.  And again, if other non-NSP funds are involved in financing the purchase and/or rehab, NSP gets its proportional share of the NOI. 

2) Same scenario as above, however, the owner is a non-profit. It makes no difference, if the nonprofit is being treated as a developer or “other entity”.  The only situation in which it would be different would be if the nonprofit were being treated by the grantee as a sub-recipient. 

3) The owner (private or non-profit) sells the property but the property remains affordable. Are proceeds from the sale deemed to be program income? The affordability standards are in essence separate from the program income requirements. The affordability requirements need to continue on even after the owner sells the property to someone else.

