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CHAPTER 3. PUBLI C LI ABI LI TY | NSURANCE
EXPLANATI ON AND REQUI REMENTS

3-1. PUBLIC LIABILITY I NSURANCE

a.

As property owners, PHAs/IHAs are subject to third
party legal liability clains made by residents or the
general public resulting from operati ons necessary and
i nci dental to ownership.

The conmmrerci al general liability policy provides the HA
protection against legal liability inposed by tort
violations. This insurance coverage will pay those
suns that the insured becones legally obligated to pay
for bodily injury or property damage. |In addition, it
will also pay for investigative and defense costs and
certain supplenentary paynents. The conpany has the
right and duty to defend any suit, but the nost that
will be paidis the limt shown in the policy.

The CGEL policy automatically covers all |ocations and
operations of the HA unless excluded. This is true
whet her the | ocations and operations are described in
the policy or they are new | ocations acquired or
operations entered into after inception of the policy.
The insurer will ordinarily audit the insured at the
end of the policy period and charge a prem um based on
the actual hazards or exposures covered during the
policy period.

3-2. OCCURRENCE POLI CY FCE VS THE CLAI Ms- MADE PCLI CY FORM

a.
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b.

Two CGE policy fornms are available to HAs. The
"Qccurrence" policy formand the "d ai ns- Made" policy.
Under the "Qccurrence" formpolicy, a loss is covered
as long as the occurrence causing the | oss happens
during the policy term and it does not matter if it is
reported to the insured and insurance conpany after the
policy has expired. Although both forns provide a per-
occurrence limt of liability, the clains-nmade policy
formplaces strict tine frames on the reporting and/or
the filing of a claimagainst the insured and the
reporting of the claimto the insurance conpany.
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The cl ai ms-made policy form has been approved for use
by state insurance departnents in the majority of the
50 states. The clains-nade policy formis the

i nsurance industry's answer to the "long-tail"”
liability clainms that are covered under the occurrence
policy formwithout a time linit on the reporting of
clainms. For exanple:
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o Policy termJanuary 1, 1996 to January 1, 1997

Date of loss March 1, 1996

0o Five year old claimant fell down an unlit stairway
with no apparent injury.

(o]

0 No claimis nmade by parents of injured child.

0 On August 15, 1999, parents make a claimfor $500, 000,
claimng that the fall in 1996 was the direct cause of
their child s mental inpairnent.

o If the general liability coverage had been witten on
an occurrence form the insurance conpany that
provi ded coverage during the January 1, 1996 to
January 1, 1997 period would pay the claim Under
the clains-nade form however, the insurance conpany
woul d deny cover age

The up-front or deposit prem um charged for the clains-nmade
formoften will be | ess than the prenium charged for the
occurrence form This up-front prem um nmay increase by 200
percent to extend the claimreporting period by 12 nonths for
clainms that occurred during the first 12 nmonths of coverage.
It is not uncommon for clains to be reported and cl ai ns nmade
two, three years or nore after the policy expires. There
woul d be no coverage provided in this case for the del ayed
reporting of clains under the clains- made formw thout the
paynment of an additional premiumto extend the reporting
peri od.

The Departnent does not recommend the purchase of the CG
clains-made policy formby any HA. Since HAs are required to
competitively purchase insurance, sw tching insurance carriers
to the | owest bidder could result in gaps in coverage unless
extra premiumis paid to extend an expiring policy.
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LIMT OF LIABILITY.
a. Alimt of $500,000 per occurrence is the recommended
m ni mum for general liability insurance. Consideration

shoul d be given to higher per occurrence limts in the
case of larger HAs (in excess of 500 dwelling units) or
those located in areas prone to hi gher judgnent
amounts. The HA shall determne if the $500,000 limt
per occurrence is an adequate anmpount of coverage. The
Departnment shall not be considered a source for paynent
of any clainms in excess of the policy limt.

b. The ACC requires the HA to purchase only comrerci al
general liability coverage (coverage A of the CQ)
However, the standard CA policy contains two other
coverages (B. Personal Injury and C. Medical paynents).
These coverages and their linmits will be explained
further in this chapter.

3. 4. ANNUAL AGCREGATE
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The majority of insurance conpanies will Iimt their total
l[iability for clains paid during an annual policy period. In
the limts section of the policy applying to prenises
coverage, the aggregate limt may be shown as follows:

Limts of Liability
Bodily Injury

Each Cccurrence Aggr egat e
$500, 000 $500, 000

In this instance, the HA could have a $500, 000 claimfromone
occurrence at the beginning of the policy year and have no
coverage remai ning for additional clains occurring in the
same policy year. Also, since large clains are hardly ever
settled during the tinme when the policy covering the claimis
in effect, it could be years in the future before a HA

di scovers there is a lack of adequate limts. Wen the
PHA/ | HA prepares the solicitation for renewal of their CG
policy, it should request bids first with no annual aggregate
and then with the annual aggregate based on nultiples of 2,

3, and 4 times the each occurrence limt, i.e., $1 mllion
$1.5 mllion, and $2 mllion. The PHA/I HA nay then choose
the annual aggregate that is nobst cost effective.
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DEDUCTI BLES

It is atrend of the insurance industry to offer CGE coverage
subj ect to a per occurrence deductible. The deductible may
range from $100 per occurrence to over $25,000 per occurrence.
Liability clainms are hard to evaluate at the tine of
occurrence and the HA nmay delay reporting the claimif they
feel the amount of settlenent will be within their deductible.
This delay could jeopardize their coverage if the claimis in
fact nmuch nore expensive than originally thought. Al clains
must be reported to the insurance conpany i mediately. The HA
shoul d choose the deductible that is nost cost effective based
on their previous claimexperience. The anount of the

deducti ble may not exceed the ability of the HA to pay the

uni nsured portion of the |oss.

PERSONAL | NJURY LI ABI LI TY | NSURANCE

The basi ¢ CA policy under coverage A provides protection for
clains resulting frombodily injury or death to a person for
which the insured is legally liable. Bodily injury includes
actual physical harmto the injured person. This basic
definition can be broadened to include damage done to a person
which is not physical in nature such as false arrest, wllful
detention, libel, slander, wongful eviction and w ongful
entry. This additional protection is called Personal Injury
Liability insurance and is provided under coverage B of the
basic CA contract. Since the nature of a PHA' s/IHA's
operations exposes it to claims for such broader exposures, it
is reconmended that the HA include Personal Injury Liability
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3-8.

3-9.

3-10

i nsurance under its CG. insurance contract. The coverage is
normal ly witten at the sanme limt as coverage A

MEDI CAL PAYMENTS

Coverage C of the CG states the insurer's agreenent to pay
nmedi cal expenses for bodily injury caused by an acci dent
occurring on the insured' s prem ses regardl ess of fault if
expenses are incurred and reported within one year of the
accident. The medical limt is usually $5,000 per person. The
Depart ment recommends that the HA include this coverage since
there is very little prem umsavings for excluding it, and by
voluntarily paying sone small medical clains, it may serve to
di scourage | egal action by the injured party at a later date.
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ENVI RONVENTAL LI ABI LI TY.

The standard general liability policy does not provide
coverage for the escape of pollutants into the environnent.
Pol lutants include, but are not linted to, any damage or
injury caused by asbestos, |ead-based paint, radon gas,

| eakage from fuel tanks, and | eakage of PCBs from
transforners. |If the HA finds that it is at risk for any of
the pollution hazards, they should check for availability of
coverage and its cost.

The ACC requires HAs undergoi ng | ead-based paint testing and
abatenment to purchase separate liability insurance to protect
agai nst hazards involved in these operations. This is also
required by 24 CFR 965.215. The HA may either purchase this
coverage directly froman insurance conpany, or it may require
the contractor to purchase the coverage and add the HA to the
policy as an additional insured. A nmnimumliability limt of
$500, 000 has been established. For nore conplete details on
the requirenents for this insurance, the HA should refer to 24
CFR 965. 215, or 950. 195

LAW ENFORCEMENT LI ABI LI TY

The basic CA policy has no specific exclusion that woul d
negate coverage for injury caused by security personnel hired
by a HA. There is an exclusion for bodily injury or property
damage expected or intended fromthe standpoint of the
insured. However, this exclusion does not apply to bodily
injury resulting fromthe use of reasonable force to protect
persons or property. The question of what constitutes
"reasonabl e force" is open for interpretation. However, sone
i nsurance conpani es have begun to attach separate endorsenents
excluding acts of security personnel, particularly if they
know t he exposure exists. Each HA should be aware if any
exclusion exists, and if so, it is highly reconmended t hat
separate i nsurance be purchased.

PARTI ES | NSURED



G 7401.5

5/ 96

The basic CA policy includes as insureds, executive officers,
directors, comm ssioners and enpl oyees of the HA, while acting
within the scope of their duties. The U S. Departnent of
Housi ng and Urban Devel opnent shall not be naned as a party

i nsured.
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