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dedicated to helping nonprofit community develop-
ment corporations (CDCs) transform distressed neigh-
borhoods into healthy communities of choice and
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= loans, grants, and equity investments.
= technical and management assistance.
= local, statewide, and national policy support.
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focus. Our program staff are based in every city and
many of the rural areas where LISC-supported com-
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with CDCs, LISC staff help identify local priorities
and challenges, delivering the most appropriate
support to meet local needs.

Since 1980, LISC has marshaled more than $6
billion from 3,100 investors, lenders, and donors. In
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in development. As a result, hundreds of thousands
of people have better lives and brighter futures.
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FOREWORD

For decades, older cities have struggled with the problems posed by unoccupied, dilapidated
houses, vacant buildings, and open, empty lots. Those abandoned properties depress tax rev-
enues, strain public services, and demand constant and expensive attention from local gov-
ernments. They are targets for arson, breeding grounds for crime, and present a dangerous
and sometimes deadly playground for neighborhood children. In Flint, Mich., for example,
seven out of 10 fires occur in abandoned houses. Ironically, the declining tax base and sub-
sequent budget cuts resulting from those vacant properties have forced the city to close fire
stations that would have responded to the infernos. Vacant and abandoned properties dimin-
ish the resources available to combat the contagious blight, crime, disease, and disinvest-
ment associated with forgotten urban land. As many metropolitan areas continue to con-
sume suburban and rural land much faster than their population grows, thousands of urban
parcels sit idle, available but somehow out of reach.

There is hope, however. In a handful of American cities, progressive leaders are using new
tools to combat blight and abandonment. Recently, the National Vacant Properties Campaign
was formed to share these successful strategies and develop new approaches to abandon-
ment - which is both a cause and effect of sprawl.

One such strategy is the development of land banks—public authorities created to efficiently
acquire, hold, manage, and develop tax-foreclosed property. By using the legal tools a land
bank provides, a community can ensure that tax-foreclosed property is sold or developed
with the long-term interest of the community and surrounding property owners in mind.
Land banks often provide marketable title to properties previously impossible to develop
due to complicated liens and confused ownership histories. While land banks are generally
associated with older urban communities that have significant abandonment, they are poten-
tially just as useful to safeguard healthy communities from deterioration, and for smaller
communities seeking to protect land from passing through the slow process of decline so
often associated with tax-foreclosed properties. A land bank gives a community the opportu-
nity to take a “deep breath” before deciding the fate of a tax-foreclosed property, rather than
allowing each parcel of vacant land to fall into the hands of speculators who spread the
infectious disease of blight.

In this guidebook, Emory Law Professor Frank Alexander explores the development of land
banks in St. Louis, Cleveland, Louisville, Atlanta, and Genesee County, Mich., addressing
the conditions, history, and legal structures of each. In comparing and contrasting the legal
approaches and policies of these five examples, Professor Alexander offers public officials
and community leaders important findings derived from the work and experiences of the
nation's first land banks. This guide can serve as a roadmap for cities and counties across
America that are attempting to rediscover the value of urban land.

As this guide illustrates, when aggressively applied, land bank tools are formidable. In
Michigan, for example, the combined use of the tax foreclosure reforms of 1999 and the



adoption of the Michigan Land Bank Fast Track Act in 2004 provides the legal foundation
for a tax foreclosure and land banking strategy with tremendous flexibility in the disposition
of tax foreclosed property. Perhaps most critical to the early success of the Michigan model
is that the law provides a funding mechanism to acquire, manage, clear, demolish, rehabili-
tate, and develop tax foreclosed land, which for decades was written off as used, useless, and
valueless. New revenue that once went into the pockets of smart or fortunate tax lien buy-
ers, now accrues to a restricted county fund which can only be used to acquire and care for
tax-foreclosed property. In fact, these laws, together with recent amendments to the
Brownfield Redevelopment Financing Act, have allowed the Genesee County Land Bank to
acquire 3,400 parcels in just three years, clean thousands of empty lots, demolish hundreds
of abandoned houses, and develop or maintain thousands of individual parcels of tax-fore-
closed property.

Professor Alexander was an essential advisor in developing the Michigan law and serves as a
legal and policy consultant to the Genesee County Land Bank. His experience in Michigan
and many other states and cities uniquely qualifies him to offer this guide as an urban land
redevelopment tool.

A coherent strategy for Smart Growth is impossible without a determined effort to more
rationally present urban land to the marketplace. The salvation of our cities, as well as the
preservation of America's farmland, open space, and natural beauty, requires that communi-
ties unlock the value of urban land. For many cities still struggling for answers to the prob-
lems of sprawl and the difficult task of managing vacant and abandoned property, the les-
sons in this guide may provide the key.

Daniel Kildee
Daniel Kildee is the treasurer of Genesee County Michigan, and chairman of the Genesee County

Land Bank. He also serves as a member of the Michigan Land Bank Fast Track Authority, the
nation’s first state-wide land bank.
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INTRODUCTION

Vacant, abandoned, and tax-delinquent proper-
ties are found in virtually every community, but
in many of our smaller towns and large urban
areas they are not simply isolated phenomena—
they begin to define the community itself. The
reasons and solutions for abandonment are myr-
iad and complex. This document examines land
banks as one of the tools increasingly used with
great effectiveness to address abandonment. It
identifies the context for the creation of a land
bank, the multiple functions land banks serve,
and the decision-making process for local gov-
ernments to implement a land bank program.
Ultimately, this guide is designed to be a
resource for local governments, neighborhood
and community development associations, as
well as urban planners seeking new approaches
to overcome the barriers that restrain the revital-
ization and redevelopment of their cities.

Despite differing characteristics and reasons for
abandonment in nearly every case, affected com-
munities have faced significant challenges to
exposing their vacant and abandoned properties to
market forces and encouraging their reuse.
Multiplicity of government policies, absence of
effective regulations and enforcement procedures,
lengthy or inadequate foreclosure proceedings,
and lack of coordination have impeded rehabilita-
tion and reuse. Communities consequently have
created land banks to provide a streamlined, com-
prehensible, and uncomplicated legal and policy

framework for property acquisition and disposition.

A land bank is a governmental entity that focus-
es on the conversion of vacant, abandoned, and
tax-delinquent properties into productive use.
The growing inventory of these properties could
be precisely the community assets to proactive-
ly redevelop distressed urban areas. They can
be pivotal in making property redevelopment
more efficient and affordable in downward eco-
nomic cycles as a stimulus for reinvestment,
and in reserving land for targeted purposes in
upward economic cycles.

In addition to dealing with private properties,
land banks are one vehicle for management and
disposition of public assets in a comprehensive
manner that can maximize local policy goals.
Public assets fall into two primary categories for
these purposes: land actually owned by local
governments, and public liens on privately
owned lands. For a variety of historical, cultural
and other reasons, information about these
property resources tends to be bracketed in iso-
lated departments of expertise (city and county
attorneys, local government redevelopment
agencies, tax collectors, community develop-
ment corporations). Very little information tends
to cross the boundaries of these groups to allow
common practices and solutions to serve com-
mon problems and opportunities.

Land banks allow local governments to over-
come the legal structures that restrain rather
than foster conversion of public land and public
liens on private land into performing assets.
State and local enabling legislation allows local
governments to create land banks. Given appro-
priate legal and administrative mechanisms,
land banks can remove redevelopment barriers
that hamper the creation of functioning private
markets for conversion of abandoned land to
better and higher uses. They can also facilitate
the realization of public policy goals such as
provision of affordable housing, stabilization of
residential neighborhoods, development of
green spaces, and revitalization of brownfields.

This guide provides direction for localities inter-
ested in creating a land bank as a mechanism to
abate the rising number of vacant and aban-
doned properties to create better and more liv-
able communities. The experiences of the five
largest and most successful land banks in the
United States today—St. Louis, Cleveland,
Louisville, Atlanta, and Flint—provide the princi-
ples to build upon.

The first chapter provides a brief description of
the creation of each land bank, depicting the
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evolution of unique public programs to address
cultural and economic dilemmas in novel and
creative ways. Each land bank has played a key
role in the conversion of vacant, abandoned,
and tax-delinquent properties into productive
use. This chapter identifies the common
approaches among land banks and the differing
functions that reflect their local laws and poli-
cies. It presents the key points to consider when
deciding to create a land bank.

The second chapter identifies and evaluates the
primary barriers to property reuse and the role
of land banks in overcoming those barriers. The
barriers include (i) the presence of a significant
tax-delinquent property inventory within a juris-
diction, (ii) the relative ineffectiveness of exist-
ing property tax foreclosure laws, (iii) the pres-
ence of a significant inventory of properties
acquired by local governments through lien
enforcement procedures, (iv) the prevalence of
vacant and abandoned properties, (v) the lack
of clear and marketable title to abandoned
properties, (vi) the need for affordable housing,
and (vii) the presence of state and local laws
restraining the transfer of public assets to cat-
alytic community development purposes. Not all
of these factors have to be present to create a
land bank—most successful land bank models
address only three or four of these variables.

As the legal and cultural barriers that give rise
to property abandonment vary dramatically
across the United States, there is no single,
effective land bank model. All land banks share
certain common elements supporting their revi-
talization goals. Focusing in detail on five promi-
nent land banks in major urban areas, the third
chapter identifies the core legal powers that are
essential for effective operation of a land bank.
These include the acquisition, management,
and disposition of property; the financing of
land bank operations; and the need for eminent
domain power or the ability to waive delinquent
taxes.

The fourth chapter shifts in focus to core public
policies that can be served by a land bank.
Other public policies inevitably are intertwined
with a land bank’s core function of acquisition
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and disposition of tax foreclosed properties.
Balancing priorities, such as affordable housing,
economic development, the preservation of
open land, or other goals has contributed to the
integrity and success of land bank operations in
the five key cities, providing clear guidance for
future land banks.

Any city’s legal authority and the allocation of
power between the state and the city differ
tremendously across the country. The five cities
represented in this analysis epitomize five differ-
ent forms of state and local government law, giv-
ing rise to a slightly different structure. Chapter
Five presents these different models of gover-
nance structures to help other cities pick and
choose the legal and organizational structure
most consistent with and conducive to the cre-
ation of a land bank in their particular localities.

Chapter six presents a broad sample of key
administrative policies in use by land banks. The
range covered is intended, in part, to demon-
strate that there is no single approach that must
be uniform in all communities. They also demon-
strate the critical decisions that have been con-
fronted by land bank programs in recent years,
and the solutions they have designed.

An extensive bibliography and four appendices
make relevant data readily available to allow
other cities and states to evaluate these programs
for implementation in their own communities. The
first appendix contains contact information for the
existing land banks. The second and third appen-
dices include applicable state statutes and inter-
local agreements used to create land banks. The
fourth appendix presents the full text of sample
administrative policies of land banks.

The historical context for and a functional analy-
sis of land banks provided in this document
serve as one important tool for community
development. The author hopes that this will be
a resource to enable communities to build upon
the experiences of others in designing and
implementing the appropriate program to
address their particular needs.



CHAPTER 1: Models of Land Bank Authorities

Land banking is the story of the recent develop-
ment of local government programs designed to
break the barriers that create, and are created
by, vacant and abandoned properties.

Over the past 40 years, a combination of condi-
tions in many cities around the country has
resulted in a growing incidence of vacant and
abandoned properties. While these properties
exhibit different characteristics and have been
abandoned for a variety of reasons, in nearly
every case, affected communities have faced sig-
nificant challenges in exposing them to market
forces and encouraging their reuse. The impedi-
ments to rehabilitation and reuse include:
e Presence of multiple taxing bodies that lack
common policies and goals
¢ Absence of effective property inspection,
code enforcement, and rehabilitation support
to help prevent properties in poor conditions
from descending into abandonment
¢ Lengthy and inadequate foreclosure proceed-
ings, which may not result in clear, insurable title
e Lack of coordination among agencies and
departments responsible for enforcement,
acquisition, and disposition

Often the laws governing legal land use policies
and practices are not well understood, even by
those involved. Bureaucratic compartmentaliza-
tion can further frustrate the property acquisi-
tion and disposition process.

Localities have created land banks to respond to
the rise of vacant and abandoned properties,
dwindling tax receipts, increase in blight, and
the worsening conditions for families living
close to deteriorating properties. Land banks
are governmental entities intended to help
cities achieve legal, institutional, and other
changes that allow vacant and abandoned prop-
erties to be converted to productive use.

This chapter details the origins and evolution of
five major land banks created in the past 30 years.
Although there are also more modest examples of

land banks that have been successfully imple-
mented, these five illustrate excellent approaches
to addressing legal, institutional, and governmen-
tal barriers to blighted property reclamation.

1-1 LAND BANKS AND ABANDONED LAND

Vacant, Abandoned, and Tax-Delinquent Land
The “life-cycle” of neighborhoods,’ from periods
of decline and deterioration to their renaissance
and rejuvenation, is the subject of extensive
debate on the myriad of causes of decline and
resurgence, and on whether either trend is inher-
ent in the life of a neighborhood.” There is far
greater consensus on the adverse effects of
vacant and abandoned properties on neighbor-
hood and citywide stability and vitality. In addi-
tion to the probable loss of positive use, they
are active and powerful sources of harm.? As
potential fire hazards and sites for drug traffick-
ing,* vacant and abandoned properties signal to
the larger community that a neighborhood is on
the decline, undermining the sense of communi-
ty and discouraging any further investments.
These disinvestments often spread across neigh-
borhoods and affect the overall health of a city.

Property tax delinquency is the most significant
common denominator among vacant and aban-
doned properties. A property owner may fail to
pay property taxes due to a lack of financial
resources or an owner’s decision to “milk” the
equity from the property and then abandon it.
The lengthy periods of time required for property
tax foreclosures further reinforce the property
owner’s decision to neglect further investments.®
Failure to pay property taxes signals the eventu-
al fate of the property given “the widespread
existence of delinquency as a precursor to resi-
dential abandonment.””

Vacancy and abandonment are not synony-
mous. Abandonment is a far stronger concept,
suggesting that the owner has ceased to invest
any resources in the property, is foregoing all
routine maintenance, and is making no further
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payments on related financial obligations such
as mortgages or property taxes. At the same
time, tenants may still occupy the property and

pay rent or squatters may live there without per-

mission. It also is possible that structures that
are heavily deteriorated and in violation of local
codes and ordinances may be neither vacant
nor abandoned. Vacancy, on the other hand is
often common in commercial areas, and proper-
ty owners sometimes hold on to improved prop-
erties for long-term investment.

Although the highest correlation is between tax
delinquency and abandonment, and nonpay-
ment of property taxes is a strong sign of the
owner’s inability or unwillingness to invest fur-
ther resources in the property, tax delinquency
is only an overlapping characteristic. Even occu-
pied properties in excellent condition may be
tax delinquent, usually by inadvertence though
occasionally by design.

Land Bank Authorities

In the past 30 years, land banks have emerged
to convert vacant and abandoned properties
into assets for community redevelopment.
Section 1-2 of this chapter illustrates the struc-
tures and functions of model land banks in five
major urban areas. Other jurisdictions have cre-
ated, or relied upon, land bank authorities to a
much smaller extent.®

A land bank is a governmental entity that focuses

on the conversion of vacant, abandoned, and tax-

delinquent properties into productive use. This

report applies the generic label of “land bank” to

the five model programs despite the presence of

fundamental differences such as:

¢ Form (legal, independent authorities or pro-
grams of municipal departments)

e Function (powers, policies, priorities and
strategies for land use and reuse)

In general, forms and functions have developed
as a result of the local social and economic
characteristics, as well as the division of powers
between state and local governments. Chapter 5
includes a description of the alternative struc-
tures for land banks.

CHAPTER ONE: MODELS OF LAND BANK AUTHORITIES

Despite their common historical and doctrinal
origins, land banks differ from redevelopment
authorities. The dominant characteristics of
industrial development and urban redevelop-
ment authorities usually are specific and target-
ed geographic focus, the power to issue tax-
exempt financing, and the power of eminent
domain. They are designed to use these most
significant of governmental powers to develop
or redevelop a particular location for a particu-
lar purpose. In contrast, land banks arose to
address the increasing quantity of private or
publicly owned urban land, not reclaimed or
redeveloped by market forces. Structural, legal,
and financial barriers inhibit the access of pri-
vate markets and public entities to these stag-
nant properties. Vacant and abandoned tax-
delinquent properties may be concentrated in
certain areas, or scattered across neighbor-
hoods and cities in random patterns.

The conceptual beauty of a land bank is that it
can and should be pragmatically adapted to the
particular needs of a specific city. The focus of
this guide is not an evaluation of the effective-
ness of a particular form or structure of an exist-
ing land bank in a given city. Nor is it an empiri-
cal evaluation of the efficiencies (or lack there-
of) in the operation of a specific land bank.
Instead, the focus is the range of powers and
functions that could be adopted in any given
jurisdiction to meet its own unique needs.

1-2 FIVE CONTEMPORARY LAND BANKS

Five metropolitan areas have created land banks
to focus on a significant and rapidly increasing
number of abandoned tax-delinquent properties
in inner cities. St. Louis, Cleveland, Louisville,
Atlanta, and Flint each have addressed a large
inventory of privately owned tax-delinquent
properties, or properties acquired as a result of
tax foreclosures through a proactive mechanism
to facilitate conversion of those properties from
neighborhood and community liabilities to long-
term assets. The main impetus was not so much
a desire for long-term metropolitan planning
through large-scale land assembly, but simply a
response to a crisis in property tax delinquency
and abandonment.



The earliest major land bank program, the St.
Louis Land Reutilization Authority, was created
in 1971. Ohio followed suit by adopting state
enabling legislation in 1976 that permitted cre-
ation of the Cleveland Land Bank. A little more
than a decade later, both Louisville (1989) and
Atlanta (1991) created parallel land bank author-
ities with the approval of intergovernmental
agreements. After 15 years of economic decline
triggered by industrial closings, the City of Flint
and Genesee County, Michigan created their
own land reutilization council in 2002. In each
instance, local governments examined the pro-
grams, priorities, structures, and policies of pre-
ceding land bank authorities and then designed
a program to fit their own community’s needs.’
Other cities across the United States have creat-
ed variations of these land banks (such as
Macon, Savannah, and Valdosta, Georgia; and
Dallas, Texas) or other structures designed to
address similar issues (such as Omaha,
Nebraska; and Kansas City, Missouri).*

The common goal among all five land banks is
conversion of abandoned tax-delinquent proper-
ties to productive use. Despite substantial over-
lap, there are differences among the land banks
reflecting the important adaptation of the con-
cept of a land bank authority to fit a particular
jurisdiction’s needs and priorities. Each local
land bank is based on a different legal structure
due to wide variances in state constitutional law
and state and local allocations of authority.
Each jurisdiction follows a different property tax
foreclosure procedure, and each land bank has
its own set of operating policies and priorities.

Like many metropolitan areas across the county,
the city of St. Louis experienced a sharp popula-
tion decline (27 percent) between 1950 and
1970." By 1972, there were more than 2,600
abandoned buildings in the city, with approxi-
mately 9 percent (over 12,000) of all parcels
being tax delinquent. The St. Louis Land Bank
began with the enactment of the local enabling
ordinance on December 20, 1971.” Over the past
30 years of operations, the St. Louis Land
Bank’s primary function has been to receive title
to all properties that are not sold when a tax
foreclosure is conducted and properties donat-

ed to the city. It is one of seven operating sub-
sidiaries of the St. Louis Development
Corporation, and works in tandem with its sister
real estate agencies, the Land Clearance for
Redevelopment Authority and the Planned
Industrial Expansion Authority.” At the end of
2001, the St. Louis Land Bank held title to
almost 10,000 parcels of land, or 3 percent of
the entire land area of the city of St. Louis.*

By 1974, Cleveland found itself in a similar situ-
ation to that of St. Louis, having lost over 18
percent of its population during the preceding
two decades: over 11,000 tax delinquent parcels
governed by ineffective and inefficient tax fore-
closure laws.” Cleveland experienced a 58 per-
cent increase in vacant parcels between 1977
and 1987, and a 37 percent increase in residen-
tial tax delinquency.” The Cleveland Land Bank
was established in 1976. Its authority was
enhanced by subsequent state legislation in
1988 permitting the abatement of property
taxes on land held by the land bank, the cre-
ation of a dedicated fund for prosecution of
delinquent taxes, and the revision of notice
requirements in tax foreclosure proceedings.”

In 1988, the Commonwealth of Kentucky enact-
ed legislation authorizing local governments to
create a land bank authority.”® In contrast to
Missouri and Ohio, the Kentucky legislation
enabled creation of land banks not within the
structure of an existing local government, but
rather as independent public corporations creat-
ed pursuant to interlocal agreements among
key governmental entities. The primary reason
for this approach is that in Kentucky, as in many
jurisdictions throughout the United States,
property taxes are levied by a series of separate
entities—the city, the county, and the school
board. The legal authority of a land bank in
Kentucky thus derives from four sources: state
land bank enabling legislation, the interlocal
agreement, the land bank articles of incorpora-
tion, and the bylaws of the land bank authority.
The Louisville Land Bank Intergovernmental
Agreement was signed on February 14, 1989.%

Just two years after the Kentucky legislative ini-
tiative, the Georgia General Assembly in 1990
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passed enabling legislation for local govern-
mental land bank authorities.”® Prompted by the
growing inventory of abandoned tax-delinquent
properties in inner-city Atlanta, the statute was
based largely on the form and substance of the
Kentucky legislation. With a structure of local
governments and taxing authorities similar to
Kentucky’s, Georgia authorizes execution of an
interlocal cooperation agreement and creation
of an independent legal corporation. The initial
Interlocal Cooperation Agreement was entered
into between Fulton County, Georgia and the
City of Atlanta on June 12, 1991.* One of the
most significant features of the Atlanta Land
Bank is that it possesses the power to waive all
delinquent property taxes on parcels of land it
acquires and conveys.” Initially, this power did
not extend to property taxes levied by the
school board, but in 1990 a statutory amend-
ment gave it the authority to extinguish such
taxes with the school board’s consent. The local
school districts were given “advisory” members
on the land bank board of directors pursuant to
a 1994 amendment to the Interlocal Agreement.
In contrast to the St. Louis and Cleveland Land
Banks, the Atlanta Land Bank does not auto-
matically receive title to properties that are not
successfully sold at a tax foreclosure sale. It has
the option to bid at such foreclosures, but in
practice it exercises that option only when it
anticipates an immediate reconveyance of the
property to a developer.”

In August 2002, Genesee County, Michigan and
the Charter Township of Flint established the
fifth and most recently created major urban land
bank in the United States. The impetus behind
creation of the Genesee Land Bank was the
1999 enactment of a comprehensive reform of
the property tax foreclosure laws in Michigan.
One immediate consequence of that reform is
that a large number of tax-delinquent properties
can be foreclosed in a single judicial proceeding
following numerous and extensive steps of noti-
fication to all interested parties.* In the event
that the property is not redeemed by an owner
as part of the foreclosure proceedings, title to
the property passes to the foreclosing govern-
mental unit. At each of the first two such tax
foreclosure proceedings in Genesee County in
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February 2002 and February 2003, title to more
than 1,200 parcels immediately vested in the
Treasurer of Genesee County. The bulk of this
inventory was subsequently transferred to the
Genesee County Land Bank.

Unlike its four predecessor jurisdictions,
Genesee County initially was not able to take
advantage of any state legislation expressly
authorizing the creation of a land bank authori-
ty. In the absence of such express statutory
authority in 2002, the Michigan Urban
Cooperation Act provided an adequate legal
basis for creation of a new corporation, pur-
suant to an interlocal agreement, that would
acquire, manage, and convey tax-delinquent
properties.”

In January 2004 the most extensive land bank
authority statute in the country became law in
Michigan.> Unlike other states that have enact-
ed statutes permitting local governments to cre-
ate land banks, Michigan elected to create a
“state land bank fast track authority” with
broad-ranging powers. The primary motivation
for the state authority was that, unlike other
states, Michigan’s tax foreclosure law provided
that in many instances the properties would
become owned by the state, leaving the state of
Michigan with a significant inventory of such
properties. Local governments in Michigan are
now granted the option to enter into intergov-
ernmental agreements with the state authority
for the creation of land banks.”” Following the
enactment of the statewide land bank authority
legislation, the Genesee County Land
Reutilization Council, Inc. was transformed into
the Genesee County Land Bank.

1-3 FUNCTIONS AND APPROACHES

Common Functions

The five contemporary urban land banks were
created in the context of a growing inventory of
abandoned tax delinquent properties in the
inner cities. For a variety of social, economic,
legal, and political reasons, each of the five
communities had seen a decline in population
and a broad disinvestment of private market
resources. Abandoned properties, whether con-
centrated in a few neighborhoods or spread



across wide areas, contributed to a downward
spiral of further abandonment. It became com-
mon for the total amount of delinquent taxes on
a given parcel to exceed its fair market value,
rendering foreclosure sales quite difficult.
Private and public efforts to acquire or redevel-
op such properties were further thwarted by
inefficient and ineffective tax foreclosure laws
and by local government barriers in the form of
property disposition policies or intergovernmen-
tal disputes over jurisdiction and authority.
These five contemporary urban land banks
share common core functions in their approach-
es to these problems.

1. The creation of each of these land banks
occurred in tandem with a significant reform of
state property tax foreclosure procedures. In
most instances, the state statute was amended
to shorten the time period for completion of a
foreclosure, to increase the notice given to own-
ers and other interested parties, and to facili-
tate acquisition of properties by local govern-
ments when the amount of taxes due exceeded
the property’s value. While the initial focus was
on tax-delinquent properties, code violations
among properties not significantly tax delin-
quent became a second mission.

2. The land banks were created to focus on the
inventory of tax-delinquent properties. In con-
trast to proposals in the 1960s for land banks to
engage in aggressive land acquisition for urban
planning purposes, these land banks were
formed to address the significant inventory of
land that became available, or could become
available, through new property tax enforce-
ment proceedings. Some of the land banks
acquire title automatically to a substantial por-
tion of the tax-delinquent properties, while oth-
ers such as the Atlanta Land Bank primarily
acquire properties only when reconveyance to a
developer is imminent.

3. The land banks’ programs are intimately and
intricately tied to local governments’ policies
and priorities. Although their primary function is
to facilitate the conversion of abandoned prop-
erties to productive use, few of them serve as
the developer of the property. The Genesee

Land Bank is an exception. It is taking the lead
as a developer of commercial office space for
itself and related entities. Land banks do, how-
ever, play a critical role in determining the
intended use of the property and its new public
or private owner. These urban planning and
redevelopment functions are not in isolation
from the existing local governments, but instead
are new tools to assist in the efficient imple-
mentation of plans. The sheer number of
parcels of property that are conveyed by a land
bank makes it essential that the disposition
policies and plans be coordinated carefully with
the planning departments of the local govern-
ments.

Differing Approaches

One of the great strengths of a land bank as a
tool for community redevelopment is the ability
to adapt its form, structure, and function to meet
a city’s character, culture, and crises. The
Cleveland Land Bank mirrors that of St. Louis; the
Atlanta Land Bank mirrors that of Louisville; and
the Genesee Land Bank builds upon all four.
There are, however, significant differences in the
approaches taken in each of the five jurisdictions.

¢ Organization: Two of the land banks, St. Louis
and Cleveland, operate within city agencies and
departments, although the St. Louis Land Bank
is still a separate corporate entity.”® Louisville,
Atlanta, and Genesee are created by interlocal
agreements and are legally separate corpora-
tions with independent boards of directors.

e Staffing: The Atlanta Land Bank and Genesee
Land Bank have their own full-time staff mem-
bers. In the other three cities, the staff are
members of planning and development
departments or agencies.

e Function: Largely because of procedures mak-
ing the land bank the owner (directly or indi-
rectly) of large volumes of tax-foreclosed
properties, four of the five land banks have
significant property management functions,
including maintenance and security. This may
also include demolition of existing structures.
In at least one of the jurisdictions, Genesee
County, the land bank is responsible for man-
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aging occupied properties. In four of the juris-
dictions the land bank serves a true “bank-
ing” function of holding a significant invento-
ry of property for long-term public purposes.
Though the Atlanta Land Bank has the legal
authority to hold properties for long-term pur-
poses, thus far it has chosen to function pri-
marily as a conduit for the immediate transfer
of foreclosed or donated properties to public
and private developers.

Pricing policy: Each of the five urban land
banks also follows a different pricing policy
for the disposition of properties.” None of the
land banks yet cover all operational costs
from payments for the property transfer, but
several require more than nominal considera-
tion be paid by the transferee. The Genesee
Land Bank generates significant revenues
from the rehabilitation and sale of properties.
Most of the land banks transfer the property

The Range of Structures, Powers,
and Activities of Land Banks

Governance
Separate board of directors
Independent staff
Shared staff with other departments
Authority to make dispositions
Intergovernmental agreement

Funding
Funding from operations
Funding from local governments
Funding from future tax revenues

Sources of Properties
Acquires all tax-foreclosed properties
Limited acquisition at tax foreclosures
Transfers from nonprofits
Market purchases
Any types of properties
Unimproved land only

Disposition Pricing
Transfers at fair market value
Set by the land bank authority

Disposition Priorities
Holds significant property inventory
Emphasis on immediate transfers
Affordable housing
Side-lot programs

Power to Extinguish Property Taxes
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at no cost or below market value as a form of
subsidy or incentive for future development.
Most have different pricing policies applicable
to different forms of land.

e Future use: In some of the cities, the state
statute sets priorities for the future use of
property that is conveyed by a land bank,
such as public use (parks, recreation areas)
or housing.” In other cases, the interlocal
agreement may specify priorities. In St. Louis,
Louisville, and Cleveland, elected or adminis-
trative officials determine the ultimate use in
a case-by-case manner.

With common functions and yet differing
approaches, these five contemporary urban
land banks present a creative and viable tool for
replication in other jurisdictions across the
country faced with similar issues. A land bank is
not a necessary entity for all communities, but it
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can be a vital resource for many. Any jurisdiction
contemplating the possibility of a land bank as
an option should review the experiences and
practices of these five cities and then tailor the
creation of a land bank to fit its particular con-
cerns. The following section highlights some of
the decision factors for establishing a land
bank.

1-4 DECIDING TO ESTABLISH A LAND BANK

In many communities, a combination of private
market conditions and government policies can
adequately handle the small numbers of proper-
ties that are acquired and transferred by the
local government. In these circumstances, the
only justification for the creation of an inde-
pendent land bank would be to have a separate
public entity to acquire and “bank” properties
for long-term strategic planning purposes.
However, communities with a significant inven-
tory of vacant and abandoned properties can
rarely address this inventory adequately with
existing programs and policies.

In areas with where at least five to 10 percent of
the privately owned properties are vacant,
abandoned, and tax delinquent, the initial step
is the amendment or reform of state and local
laws to compel the transfers of such properties.
The most common example of this is the reform
of tax foreclosure laws, described in greater
detail in Chapter 2, to address challenges such
as long redemption periods and conveyance of
clear title. The creation of a land bank without
corresponding reform of enforcement proce-
dures will accomplish few long-term objectives.
A community should then consider creation of a
land bank if either (i) there is a thin or weak pri-
vate market for acquisition and development of
the properties, or (ii) existing local government
laws and policies create barriers to the transfer
of properties by local governments. In either
context, a land bank can be designed to address
the community’s specific needs, such as strate-
gic banking of properties for long-term planning
or streamlining procedures for efficient transfer
for new uses.

If a local government itself owns a large invento-
ry of unutilized or underutilized properties, a

land bank may be the appropriate vehicle for
management and disposition. A large inventory
of excess properties in the hands of a local gov-
ernment is usually the result of tax foreclosure
policies (which may have had statutory and con-
stitutional defects), most likely in combination
with barriers to the disposition of properties, a
thin real estate market, and significant title con-
cerns. A well-designed land bank can be the
appropriate mechanism for resolving each of
these obstacles to the conversion of such prop-
erties into productive assets.

The five major land banks—St. Louis, Cleveland,
Louisville, Atlanta, Genesee —exist in very differ-
ent legal and political climates. Because no two
states have identical structures for the alloca-
tion of power between state and local govern-
ments, and each community has its own unique
set of political and social pressures, a land bank
is and should be a public entity crafted to meet
a particular community’s needs and objectives.
Each of these five land bank examples has built
upon its predecessors’ work to create a stronger
and broader set of powers, policies, and proce-
dures. The Genesee Land Bank, created with the
benefit of lessons learned in other jurisdictions
and founded upon the strongest state land bank
legislation in the country, has thus created the
most comprehensive set of solutions and is the
most productive land bank operation to date.
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CHAPTER 2: Barriers to Property Reuse and Land
Bank Alternatives

As governmental entities dedicated to the con-
version of vacant, abandoned, and tax-delin-
quent properties into productive use, land
banks serve a variety of roles. The very need for
their creation reflects either the inability of con-
ventional real estate markets to acquire and
redevelop such properties or the presence of
legal and administrative barriers, or both. A land
bank should be tailored to address the systemic
problems and obstacles that characterize such
properties in its jurisdiction. It also should have
operational policies and procedures that place a
premium on clarity while maintaining flexibility
to adapt to changing conditions.

A land bank’s effectiveness depends on an accu-
rate assessment of the barriers to conversion of
abandoned properties into alternative uses. The
inventory of these properties in any major urban
area usually is characterized not by a single bar-
rier but by a combination of obstacles. Barriers
and obstacles are in some cases simply func-
tional, reflecting a lack of knowledge about the
number and location of properties or the lack of
enforcement proceedings for delinquent taxes
and housing code violations. In other cases, the
barriers are structural problems with the legal
enforcement proceedings or the legal authority
of local governments to acquire and reconvey
properties. Solutions to virtually all of the com-
mon barriers have been developed and imple-
mented in one or more jurisdictions across the

country. Some barriers are most easily and
directly addressed by the creation of a land
bank. Others require extensive amendments to
existing statutory procedures local ordinances.
Some barriers require no changes in laws but
simply a new approach to the implementation of
existing laws and policies.

A land bank is not a magic solution for all
problems, or even a necessary entity in many
cities. One city may have a large inventory of
tax-delinquent properties that are still private-
ly owned, while another may have a large
inventory of properties that have already gone
through a tax-foreclosure process. One city
may have extensive surplus properties from
public projects, while another is faced with a
prevalence of abandoned industrial properties.
One may have a declining economic base and
fleeing population, while another struggles to
preserve affordable housing in the face of gen-
trification. In any community, creation of a land
bank must be done in a manner that allows it
to deal effectively with the properties in that
community and the barriers that exist to their
redevelopment.

There are five common barriers to the conversion
of vacant and abandoned properties into produc-
tive uses. Depending on the applicable state and
local laws, a land bank could play a role in the
elimination, or at least mitigation, of each of them.

Lack of Awareness of the Problem

Tax-Delinquent Properties

LAND BANKS

Code Violations

Title Problems

Property Disposition Requirements
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2-1 LACK OF AWARENESS OF THE PROBLEM

The Barriers

One of the most common characteristics shared
by communities with large numbers of vacant,
abandoned, and tax-delinquent properties is
simply the lack of clear data on the nature and
magnitude of the problem. There may be an
accurate perception that certain neighborhoods
are characterized by forms of “urban blight,” and
there may be clear evidence of the decline in
property tax revenues or the increase in housing
code complaints. There is rarely, however, a cen-
tralized database that reveals the magnitude of
the problem and the geographical location of the
properties.’ The initial barrier to conversion of
these properties into productive use in many
cases is simply the lack of awareness of the
magnitude and nature of the problem.

One reason for the lack of accessible and
assembled data on problem properties is the
historic division of functions among separate
local government agencies and departments.
The offices and records of the tax assessors and
tax collectors commonly are entirely separate
from the operations and records of the depart-
ment with responsibility for housing and build-
ing code violations, and both tend to be distant
from the agency or department charged with
community planning and development. In con-
trast, community development corporations or
neighborhood associations that know their com-
munities can walk the streets and point to or
plot on a map the vacant, abandoned, and tax-
delinquent properties that are gradually
destroying the community.

Understanding the Inventory

Overcoming this initial barrier of lack of aware-
ness rarely requires significant legal reforms.
What is necessary is simply the development of
aggregate databases that identify properties
according to key indicators of abandonment.
The two most common indicators are (i) tax
delinquency and (ii) housing and building code
complaints. To the extent possible, additional
property-based record information could be
added for categories such as (iii) delinquent
water and sewer bills, (iv) suspicious structure
fires (arson), (v) property-based nuisance com-

plaints, and (vi) mortgage foreclosures.
Assembling and analyzing this data will reveal
the extent to which one type of problem is a
strong indicator of a growing trend toward
neighborhood abandonment.” Where more than
one such indicator is present on a given parcel
or property, or large numbers of properties with
a single indicator are concentrated in one geo-
graphic location, signal alarms should be
sounding that action needs to be taken.

The inventory of vacant properties within a com-
munity must not be limited to those that are pri-
vately owned. Many communities have large
numbers of properties owned by the local gov-
ernment, most commonly as the result of tax
foreclosures in preceding years or other legal
proceedings to enforce public liens. A major
problem with this publicly owned property is
that it tends to become lost in the administra-
tive maze of public departments—commonly, no
single agency is responsible for maintaining and
disposing of such property. These properties
can be one of the greatest sources of problems:
they usually have serious title defects resulting
from the enforcement proceedings, they gener-
ate no property tax revenues, they can become
public nuisances if not maintained, and they can
be difficult to sell or convey because of strict
procedural requirements for transfer of public
properties.’ Publicly owned parcels, however,
can and should be one of the greatest assets to
a local government in transforming blighted
areas into productive uses.

Evaluating the Inventory

Each indicator needs to be evaluated separately,
and then the combined database of indicators
needs to be examined for common trends. A
higher-than-normal rate of tax delinquency in a
community is not necessarily a sign that owners
are abandoning their properties. Instead, the fail-
ure to pay taxes could be due to operational poli-
cies of the tax collector or to inadequate tax fore-
closure laws that leave little incentive for owners
to pay their taxes. When delinquent tax reports
are correlated with delinquent water and sewer
bills or complaints concerning housing and build-
ing code violations, there is a much stronger like-
lihood that the properties already have been
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abandoned. A geographic information system
can depict easily the presence of one or more
indicators across an entire community.* A concen-
tration of tax-delinquent properties in one neigh-
borhood but not the rest of the city is a strong
indication that the underlying problem is less the
policies of the tax collector than the economic
abandonment of the neighborhood. If it is possi-
ble to correlate property ownership records in the
database, it may also reveal instances in which a
single owner of multiple tracts of land is electing
to ignore its legal responsibilities.

Identifying vacant and abandoned properties
by geographical location and physical charac-
teristics quickly provides insights into neigh-
borhood concentrations and immediately sug-
gests a range of potential solutions. A study of
vacant land in Philadelphia, for example, classi-
fied the properties as “corner lots,” “missing
teeth,” “connectors,” “Swiss cheese,” “vacant
blocks,” and “multiple contiguous blocks.”
Each form of vacant land had different negative
impacts on the community and offered a differ-
ent range of potential uses.

The inventory also should be evaluated and
classified according to the nature and condition
of improvements on the property, and the possi-
bility of environmental contamination. Though
more extensive parcel analysis likely is neces-
sary, a well-structured database supports mak-
ing preliminary determinations as to whether
rehabilitation of the property is economically
feasible, or whether demolition of existing
structures is the most cost-efficient approach.

Mirroring the importance of a general communi-
ty inventory of vacant, abandoned, and tax-
delinquent properties is the importance to a
land bank of a careful inventory and assessment
of its own holdings. Several land banks are
charged by law with maintaining as public
records an inventory of properties that classifies
them according to potential uses. For example,
both the Louisville® and Atlanta’ land banks are
required to “inventory, appraise, and classify”
the properties they hold and make such records
publicly available. The St. Louis Land Bank is
required to inventory and appraise its property,
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and to classify the property as suitable for pri-
vate use, for use by a public agency, or not
usable in its present condition or situation.®

2-2 TAX-DELINQUENT PROPERTIES

The Barriers

Property tax delinquency is tied to community
neglect and decline in three important
respects. First, a property owner’s decision to
stop paying property taxes is frequently,
though not invariably, a sign that the owner
plans no further investment in the property.®
This is most commonly the case with commer-

cial, retail, industrial, or residential rental prop-

erties. It is less likely the case with respect to
owner-occupied residential properties unless
the data also indicate a correlation with mort-
gage foreclosures in a concentrated neighbor-
hood. Second, growing tax delinquency results
in a direct decline in government revenues,
which further strains the resources available to
address the consequences of property aban-
donment. Tragically, a cycle of nonpayment of
property taxes can become a spiral of deterio-
ration. Third, in far too many jurisdictions,
property tax delinquency simply marks the
beginning of a complex and prolonged period
for enforcement through tax foreclosures.

Property tax delinquency can be a barrier to con-

version of vacant and abandoned properties for
several reasons. If tax foreclosure enforcement
proceedings are not initiated promptly upon
occurrence of delinquency, multiple years of
delinquency combined with interest and penal-
ties can result in aggregate outstanding liens
that are greater than the fair market value of the
property.” This is particularly true when the
owner has allowed the property to deteriorate
over the period of the delinquency. When tax
liens exceed fair market value, the property sim-
ply will not be transferred on the open market.

The most significant problem posed by high vol-
umes of tax-delinquent properties lies in the
statutory procedures for tax foreclosures. In
many jurisdictions, foreclosure laws fail to pro-
vide either an efficient or effective enforcement

mechanism. They tend to be inefficient in requir-

ing a very lengthy process, up to four or five
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years to complete. When property is abandoned
and becomes tax delinquent, leaving it idle and
deteriorating for four or more years only increas-
es the magnitude of harm to the surrounding
properties. Many tax foreclosure laws also fail to
provide adequate notice required by current con-
stitutional standards, with the result that title to
the property following foreclosure is neither
insurable nor marketable.” When tax foreclosure
laws are inadequate, property tax delinquency is
but a sign of problems that will only grow in
magnitude and complexity.

Reforming Tax Foreclosure Statutes

Ineffective and inefficient property tax foreclo-
sure laws compound the problems posed by the
loss of revenues to the local governments. The
reform of tax foreclosure laws in several jurisdic-
tions occurred as part of the legislative authori-
zation for creation of land bank authorities. The
Missouri legislature created the Land
Reutilization Authority “to foster the public pur-
pose of returning land which is in a non-revenue
generating, non-tax producing status to effective
utilization, in order to provide housing, new
industry, and jobs for the citizens of any City
operating under the provisions of (the law), and
new tax revenues for such City.”” Similarly, the
Georgia legislature declared that “the nonpay-
ment of ad valorem taxes by property owners
effectively shifts a greater tax burden to property
owners willing and able to pay their share of such
taxes, that the failure to pay ad valorem taxes
creates a significant barrier to neighborhood and
urban revitalization, that significant tax delin-
guency creates barriers to marketability of the
property, and that nonjudicial tax foreclosure pro-
cedures are inefficient, lengthy, and commonly
result in title to real property which is neither
marketable nor insurable. In addition, the
General Assembly finds that tax delinquency in
many instances results in properties which pres-
ent health and safety hazards to the public.”®

Reform of property tax foreclosure laws should
focus on the following elements:

e Shift to in rem foreclosures

e Creation of judicial tax foreclosure proceedings
e Provision of constitutionally adequate notice
e Shorter time periods

e Possibility of large-volume bulk foreclosures
e Provision for sales with no minimum bids

One of the initial steps in reforming property tax
foreclosure procedures is to shift the focus of
foreclosure from seeking a judgment of person-
al liability against the property owner to seeking
to enforce a lien against the property.
Proceedings against properties—commonly
referred to as in rem foreclosures—have consid-
erably different constitutional requirements to
meet than proceedings against property own-
ers. In contrast to a suit for personal liability, an
in rem foreclosure action requires adequate
notice to all owners of interests in the property,
but does not require that the court obtain com-
plete jurisdiction over the owners.*

A second step in property tax foreclosure
reform is to change from reliance on nonjudi-
cial, or administrative, tax sales to judicial pro-
ceedings. A judicially supervised and approved
tax foreclosure has the substantial advantage
of a final judicial decision on the adequacy of
notice to all parties. A judicial decision pro-
vides a strong likelihood that the property will
have an insurable title—a fundamental prereg-
uisite for future development.

The lack of constitutionally adequate notice in
foreclosure proceedings is the primary reason
that tax foreclosed properties are considered to
have title defects and serious limitations on mar-
ketability. A decision of the United States
Supreme Court in 1983 held that notice of proper-
ty tax foreclosure proceedings must be given to
all parties holding legally protected property
interests whose identities are reasonably ascer-
tainable.” This decision seriously undercut the
adequacy of state laws that relied upon provid-
ing notice of a tax sale simply by publishing a
notice in a local newspaper. Many tax foreclo-
sure laws also require multiple steps over very
extended periods of time, with the result that a
foreclosure may require four to six years to be
completed. Such a lengthy process creates yet
another incentive for property owners to pay
little attention to tax bills and severely limits
the ability to take action against the clearly
abandoned properties that are tax delinquent.
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States have been slow to revise their property
tax foreclosure laws to accommodate the new
constitutional standard and reduce the time
required to complete foreclosures. In the
1990s, however, several states substantially
revised their laws to create a new judicial tax
foreclosure procedure with constitutionally
acceptable notice provisions.”

A common misperception is that a judicial pro-
ceeding is necessarily lengthy and that separate
proceedings are required for each tax enforce-
ment action. Although procedures can require
many months to complete, judicial in rem fore-
closures can be constructed to permit a local
government to process hundreds or even thou-
sands of parcels in one short hearing.*

Historically, most states laws have provided that
the minimum bid for a parcel of property at a tax
sale is the total amount of all delinquent taxes,
penalties, and interest. With vacant and aban-
doned properties, however, the amount of tax
delinquency grows each year and it is not
uncommon for the total amount of the delin-
quency to exceed the property’s fair market
value. Unfortunately, in this situation there is no
offer for the minimum bid, and the property is
left unsold. The simple and direct solution to this
barrier is amendment of the applicable state or
local laws to provide either that the minimum
bid can be reduced to a lower amount by the tax
collector, or that the property is automatically
sold to a public agency such as a land bank.”

Addressing the Sale of Tax Liens

Property tax foreclosure laws and vacant and
abandoned properties encounter one unique
barrier in those jurisdictions that permit the sale
of property tax liens to private investors.” When
private investors purchase tax liens as invest-
ments, their incentives are not necessarily the
same as the policies of the local governments
and they may choose to speculate on future
payments of interest and penalties that may
accrue, or on acquiring property simply to hold
for passive investment. When the lien has been
transferred to a private investor, the local gov-
ernment does receive revenues in the form of
cash payments for the tax liens, but it also loses

all ability to control the enforcement of tax fore-
closure as a method to return the property to
productive new uses. The sale of tax liens has
been identified as a major impediment to the
revitalization of abandoned properties and to
the operation of land banks.”

Tax Abatement and Conduit Transfers

Another approach to dealing with abandoned,
tax-delinquent properties is to forgive or waive
the delinquent taxes if the property is acquired
by an approved party to be used for a specific
purpose. This approach is the primary function
of the Atlanta Land Bank, which has the legal
authority to extinguish all delinquent taxes on
properties it acquires.”> Any person or entity
interested in acquiring a tax-delinquent tract of
property from the current owner can enter into
an agreement with the land bank providing that
if the purchaser acquires the property subject to
the outstanding taxes, it will convey the proper-
ty to the land bank, which will extinguish the
taxes and simultaneously reconvey the property
to the purchaser. This “conduit transfer” struc-
ture has the distinct advantage of permitting
nonprofit community development corporations
and for-profit entities to identify and acquire
tax-delinquent properties at relatively low
cost—subject to outstanding taxes—knowing
that the taxes will be extinguished. The land
bank can facilitate transfers of properties with-
out the need to own them for any period of time
and with no costs for property maintenance. A
land bank that engages in conduit transfers
must have extensive policies and procedures in
place to ensure that its legal powers are exer-
cised consistent with its public purposes.”
When properties are processed as conduit
transfers, no title questions arise about the ade-
quacy of a tax foreclosure procedure because
no tax foreclosure takes place.

2-3 CODE VIOLATIONS

The Barriers

A third common barrier that should be identified
and evaluated in the face of vacant, abandoned,
and tax-delinquent properties is the existence
of manifold violations of housing and building
codes. Not all properties that contain derelict
and deteriorating structures have tax delinquency,
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as the property owner may simply have elected
to forgo further investment in the buildings
pending future sale or use for other purposes.
Efficient and effective tax foreclosure laws thus
will not be adequate, when used alone, to
address the problems posed by functionally
abandoned structures. As is true of tax delin-
quency, the existence of significant numbers of
commercial and residential structures or even
vacant lots with violations of local and state
codes may be the result of one or more different
causes.” The problem may lie with the codes
themselves, which may have been last revised
decades earlier based upon cultural and struc-
tural conditions indicative of the 1950s or
1960s. Alternatively, the problem may be the
local government’s failure to allocate adequate
professional resources to inspect properties and
prosecute code violations.

Even with recently revised codes and extensive
staff resources, enforcement of housing and
building code violations commonly is difficult
because of inadequate legal enforcement proce-
dures. The dominant experience in most juris-
dictions is that code enforcement proceedings
are lengthy and protracted, extending many
months or years. The laws establishing proce-
dures to remedy code violations also may be
inadequate because they fail to provide for
appropriate notice to property owners as
required by the evolving constitutional stan-
dards of due process in the late 20th century. It
may be costly to identify the owners and their
addresses, and the provision of notice must be
carefully done. A third common form of inade-
quacy with existing procedures for remedy of
code violations is that the owner may be a
defunct corporation without assets to remedy
the violation, leaving the local government to
bear the remedial costs. This expense in many
jurisdictions is secured by a nuisance abate-
ment lien filed against the property, but which
unfortunately is lowest in line of priority of
claims against the property.

Reforming Code Enforcement Procedures

For much of the 20oth century, the standard
approach to enforcement of housing and build-
ing codes has been an administrative or judi-

cial enforcement proceeding against the prop-
erty owner, seeking to force the owner to rem-
edy the violations. The logic of this approach is
its goal to place responsibility on the party
who is failing to meet public duties. The diffi-
culty, however, is that the owner may be hard
to locate, have insufficient assets, or simply
drag out the proceedings for years. An alterna-
tive approach used in recent years is to author-
ize the local government to undertake repairs
or demolition directly if the owner fails to do
so within a specific period of time. The advan-
tage of this approach is that the local govern-
ment can act far more quickly in demolishing
dangerous and harmful structures, but the dis-
tinct disadvantage is that the local government
funds are required.

A variation on direct action by local govern-
ments is to strengthen the legal procedures for
the appointment of a receiver to control and
manage the property. A judicially appointed
receivership has the advantages of being able
to take control of any cash flow (such as rents)
from the property and provide immunity from
liability for such matters as environmental con-
tamination and negligent decisions—two fac-
tors that frequently make public officials reluc-
tant to take control of properties.

Enhancing the Priority of Code Enforcement
Liens

The willingness of public officials to invest pub-
lic resources to correct code violations on pri-
vate property relates both to the magnitude of
the harm caused to the community by the viola-
tions and to the possibility of recovering part or
all of the financial investment. All jurisdictions
permit the local governments to file a lien
against the property in the amount of the public
expenditures, but if the lien has only chronolog-
ical priority it is likely to be subordinate to mort-
gages, judgments, and other encumbrances,
rendering it of little functional value. The out-
come is dramatically different, however, if the
nuisance abatement lien is by law made a first
priority lien (along with property taxes), superi-
or to all other claims against the property.”
Such a policy has two significant benefits. First,
it is far more likely that the local government
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will recapture part or all of its financial invest-
ment in repairs or demolition. Second, the exis-
tence of a nuisance abatement lien with senior
priority permits the local government to enforce
it and proceed with foreclosure even if there are
no delinquent property taxes that could be the
basis for such an action.

2-4 TITLE PROBLEMS

The Barriers

One of the primary reasons that normal market
forces do not reach vacant, abandoned, and tax-
delinquent property is that there are numerous
defects or clouds on the title to the property. If
title to property is not marketable, it usually is
not insurable, and if not insurable it has little if
any value to prospective owners. The conversion
of such properties into productive uses directly
or indirectly through a land bank authority
requires that the nature of the title problems be
evaluated, and appropriate strategies developed
for each category of title problem.

Residential properties that were previously
owned and occupied by low-income families
often lack clear title as a result of the property
being handed down from generation to genera-
tion without probate proceedings or recorded
instruments of conveyance by administrators of
estates. Conveyance of such properties, known
colloquially as “heir property,” requires involve-
ment of all possible heirs.

Abandoned commercial and retail properties
have different forms of title defects. Owned by
single-asset corporations or by multiple layers of
single-asset limited partnerships, these proper-
ties have been economically written off by the
owner. The corporations become defunct or inac-
tive with no viable addresses of record. Adding to
the complexity, the properties may have multiple
mortgages that remain open of record and yet
also held by defunct or inactive corporations.
Former industrial properties may have similar
title defects, but also with possible state or fed-
eral environmental contamination liens.

Properties that have been through previous tax
foreclosure proceedings present yet another
form of title problems. If the tax foreclosure
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proceedings did not involve a final judicial
decree, title insurance likely will be unavailable
because of the possibility that notice to the
owners was constitutionally inadequate. When
a local government obtains property through a
nonjudicial tax foreclosure, it can manage and
maintain the property but likely cannot convey
it to any third party because of the inherent
title defects.

Creating Judicial Tax Foreclosures

A tax foreclosure process that provides both
constitutionally adequate notice to all parties
and a judicial decree on the validity of the fore-
closure provides a unique opportunity to
resolve all outstanding title defects. Because a
lien for property taxes is the senior lien on the
property, regardless of the date it arose, a valid
foreclosure of this senior lien terminates the
interests and claims of all other parties to the
property. A properly conducted judicial tax fore-
closure thus has the possibility of conveying
clear and marketable title as a result of the fore-
closure. If a jurisdiction grants senior priority
status to nuisance abatement liens, and similar
judicial foreclosure proceedings apply, enforce-
ment of the nuisance abatement lien also can
provide clear and marketable title.

Some jurisdictions, faced with numerous proper-
ties that are both tax delinquent and constitute a
public nuisance, have adopted streamlined pro-
cedures to allow quick acquisition or transfer of
the property.” Such an “expedited’ or “emer-
gency” foreclosure proceeding requires a finding
of both tax delinquency and code violations. An
expedited judicial foreclosure process with con-
stitutionally adequate notice is one of the most
powerful tools for local governments to transfer
vacant, abandoned, and tax-delinquent property
to new responsible ownership.

Pursuing Quiet Title Actions

Property tax foreclosure laws, unfortunately, are
not directly designed to address title problems
that may exist in the inventory of properties
acquired by local governments under preexisting
(and usually legally defective) tax-enforcement
procedures. In these instances, state and local
governments find themselves with a substantial
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inventory of properties, title to which is clouded,
defective, and not marketable. Because no taxes
are due on publicly owned property, even
revised tax foreclosure laws cannot provide a
mechanism to gain clear title on this preexisting
inventory. The most effective way to remove this
barrier is to provide by law for an expedited pro-

cedure applicable solely to publicly held invento-

ries of previously tax foreclosed properties. The
essential structure of such a procedure is based
on a quiet title action. A quiet title action is a
legal proceeding which seeks a judicial ruling on
the claims of all parties. In a specially designed
proceeding, constitutionally adequate notice is
given to all interested parties of the opportunity
to redeem the property from the tax lien. Failure
of such redemption then vests clear title in the
local government.”

One potential role for a land bank is to acquire
this inventory of publicly owned (through previ-
ous foreclosures) properties and assume
responsibility for legal actions necessary to
quiet title or otherwise resolve the title defects.
The land bank’s statutory authority to proceed
with a quiet title action should be expressly set
forth.”® Proceedings for properties held by local
governments or land banks as a result of previ-
ous foreclosure actions should be structured so
they can be completed quickly. As the prior
owners have already lacked legal title to the
properties for an extended period of time, there
is little justification for the length of proceed-
ings to extend beyond what is necessary to give
adequate notice.

The single most important aspect of dealing with
the defective title that characterizes so many
problem properties is the availability of title
insurance. Because of the numerous procedural
obstacles and evolving constitutional require-
ments, title insurance companies historically
have been reluctant to insure marketable title on
properties acquired through tax foreclosures. To
ensure that the title insurance industry is com-
fortable with the adequacy of new foreclosure
procedures, industry representatives should par-
ticipate in revising foreclosure laws for delin-
guent taxes and nuisance abatement liens.

2-5 PROPERTY DISPOSITION REQUIREMENTS

The Barriers

All local governments in the United States are
subject to legal constraints on the sale and dis-
position of publicly owned properties. Whether
set forth in the state constitution, state
statutes, or local ordinances, the source of
these requirements is the basic principle that
property owned by a local government is held
for the benefit of its residents and may not be
conveyed to private third parties unless the
government receives “full consideration” for
the property. Property disposition procedures
historically have three required components:
(1) a determination that the property is “sur-
plus” and not needed for public purposes, (2) a
public auction of the property by open or
sealed bids, and (3) a requirement that the gov-
ernment receive adequate consideration for the
property, which is usually construed to mean
fair market value.

Though sound in principle and in policy, these
property disposition requirements were not
designed with the expectation that large num-
bers of inner-city properties would become
vacant and abandoned. Whether such proper-
ties are acquired by the local government or
the land bank, property disposition require-
ments should be modified to reflect the nature
of the property and the future intended uses of
the property.

Land Bank Solutions

One of the essential functions of a land bank is
to eliminate barriers that inhibit the disposition
of these properties by local governments.
Properties acquired by a local government as a
result of previous tax foreclosures, or nuisance
abatement foreclosures, are involuntary, occur-
ring only because of the prior owner’s default
and market failure to transfer ownership to a
private third party. Such properties were not
acquired with public funds for public purposes,
at least not in the conventional sense. It should
be possible to convey some or all of them to a
land bank authority without a separate hearing
and finding that each property is surplus and
thus eligible for disposition. An advantage of
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land banks is that they are public entities sub-
ject to control by local government elected offi-
cials, so they can expedite disposition of prop-
erties without sacrificing political accountability.
Policy guidelines for transfer of these publicly
owned properties by land banks to private par-
ties commonly are established in the governing
documents of the land bank.” Thus the local
government retains the power to decide which
properties are transferred to the land bank for
disposition, but avoids having to conduct a sep-
arate hearing or finding as to each property that
it is surplus property.

Laws requiring public auction or public bidding
for local government property transfers usually
do not apply to transfers of property between
governmental entities. Thus the simplest and
most direct way to remove the barrier of a
required public auction for local government
property is to provide that conveyances by a city
or county to a land bank are intergovernmental
transfers. The enabling legislation for land
banks should specify that transfers from local
governments to their land banks are intergov-
ernmental transfers exempt from disposition
requirements that apply to transfers to private
parties.*

As an entity devoted to the transformation of
vacant, abandoned, and tax-delinquent proper-
ties into productive use, a land bank is a spe-
cial-purpose public corporation that needs flexi-
bility in establishing terms and conditions for
the transfer of properties to new owners.
Although there is wide variation among land
banks on the specific pricing policies applicable
to property transfers,* they usually are estab-
lished at the discretion of the local government
rather than mandated by state statute. Rarely is
a land bank required to receive full appraised
value for a particular tract of property. Instead,
a land bank is permitted to make transfers con-
sistent with both the short-term and long-term
benefits to the community of new ownership
and revitalization of the property.
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CHAPTER 3: creating Essential Powers for Land Banks

Acquisition, Management,
and Disposition

Waiver of

Delinquent Taxes

Financing Land
Bank Operations

The Question of
Eminent Domain

To accomplish its task of facilitating the trans-
formation of vacant and abandoned properties,
a land bank authority must have specific legal
powers. The range of possible legal authority is
broad, but certainly not all forms of local gov-
ernment powers are necessary. A land bank’s

powers should correspond directly to the partic-

ular goals for the land bank in its community.
Often there is temptation, at one end of a spec-
trum, to confer upon a newly created land bank
the full set of powers commonly possessed by
redevelopment authorities, including the power
to issue tax-exempt financing or the power of
eminent domain. The earliest proposals for land
banking included a range of functions and pow-
ers that far exceeded the roles being performed
by city and county governments themselves.
Unless there is considerable caution, however,
such broad powers may reflect potentially
inconsistent policy goals and risks creating con-
flicts with other local government entities. At
the other end of the spectrum is the position
that a land bank should have only the minimum

powers necessary to acquire title to a particular
category of properties, such as those that are
tax delinquent. The difficulty with this latter
approach is that the land bank’s effectiveness is
likely to be hampered by its own legal limita-
tions. A land bank should possess only the legal
powers necessary to accomplish its intended
tasks in cooperation with existing local govern-
ment structures.

The core legal authority essential for land bank
operations is the power to acquire, manage, and
dispose of property. A key issue related to such
activities is how the land bank’s activities are
financed, including the extent to which it covers
its operating costs by general budget alloca-
tions from the participating local governments
or recovers its costs through its own operations
or from prospective tax revenues. The power of
eminent domain is often suggested for land
bank authorities, but rarely given. Other pow-
ers, such as the ability to extinguish delinquent
taxes, also may be granted.
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3-1 ACQUISITION, MANAGEMENT, AND
DISPOSITION OF PROPERTY

A land bank’s primary functions are the acquisi-
tion, management, and disposition of vacant,
abandoned, and tax-delinquent properties. The
statutes and interlocal agreements that underlie
a land bank’s existence typically grant it a range
of powers to enable its work.

Property Acquisition

Land banks use various approaches to acquire
properties, which inevitably has a profound
impact on the overall nature and extent of the
operations of the five major land banks. The St.
Louis Land Bank and the Louisville Land Bank
automatically receive title to all properties that
are not sold at tax foreclosures for the statutory
minimum bid.? In each case, the land bank is
deemed to have submitted the minimum bid so
that a foreclosure sale is completed and a deed
executed. The Cleveland Land Bank similarly
receives title to all properties not sold at foreclo-
sure for the minimum bid, but there is a prior
stage at which the local government can preselect
the properties to be conveyed to the Land Bank.?
Each of these land banks receives between 100
and 1,000 parcels of property each year.

Michigan takes a different approach, authorizing
land banks to receive, but not automatically be
given, properties forfeited to the state as a result
of tax foreclosure proceedings.* Part of the rea-
son for this difference is that under Michigan law
the tax foreclosure proceedings culminate in for-
feiture of the property to the foreclosing govern-
mental unit, not a tax sale as is the case in the
other jurisdictions. Michigan law also gives local
governments the right to acquire tax-forfeited
properties that could otherwise be conveyed to a
land bank.® The Genesee Land Bank receives 800
to 1,000 parcels of property each year.

In contrast to these other four land banks, the
Atlanta Land Bank does not automatically receive
title to any properties as a result of tax foreclo-
sures. It has the authority (but not the obligation)
to tender the minimum bid at a tax foreclosure
sale (by agreeing to assume responsibility for the
amount of taxes that it subsequently extinguish-
es), and acquires the property only if there is no
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higher bid.° The Atlanta Land Bank does have the
authority to direct the tax commissioner to initi-
ate tax foreclosure proceedings on specific
parcels of property.’

Four of the five major land banks can receive title
through tax foreclosures to any kind of property,
whether vacant or improved, residential or com-
mercial. The Cleveland Land Bank, however, is
largely restricted to receiving title to land that
either is unimproved or has structures against
which the local government has commenced dem-
olition proceedings.? It is authorized to acquire
improved properties through the foreclosure
process if the local government first determines
that the property is “necessary for implementation
of an effective land reutilization program.”

Although land banks receive most of their proper-
ties as a result of tax foreclosures, it is key to a
land bank’s operations that it have the authority to
acquire properties from three other possible
sources.

First, a land bank should be able to acquire other
publicly owned properties from local govern-
ments, whether acquired years earlier as a result
of foreclosure proceedings or properties that
have become surplus.” The St. Louis Land Bank
and Louisville Land Bank appear to have ade-
guate authority to receive from the local govern-
ments title to properties other than as a result of
tax foreclosures,” but they elect to focus on tax-
foreclosed properties since they are required to
receive them. The Atlanta Land Bank has authori-
ty to receive properties acquired by local govern-
ments as the result of drug law forfeitures.” In
both Atlanta and Genesee County, land banks are
expressly authorized to receive from the partici-
pating local governments any and all properties
in addition to tax-foreclosed properties that the
local governments may elect to convey.”

Second, a land bank should have the discretion to
acquire properties through voluntary donations
and transfers from private owners. For example,
the Cleveland Land Bank can receive properties
through a deed in lieu of tax foreclosure, and
donative transfers are expressly authorized for
the Atlanta Land Bank and the Genesee Land



Bank.* The Genesee Land Bank is not required to
accept all properties proceeding through the tax
foreclosure process, and can exercise some dis-
cretion in identifying the properties it seeks to
acquire. It has identified the following factors to
be considered in its acquisitions of properties:

1. Proposals and requests by nonprofit corpora-
tions that identify specific properties for ulti-
mate acquisition and redevelopment.

2. Proposals and requests by governmental enti-
ties that identify specific properties for ultimate
use and redevelopment.

3. Residential properties that are occupied or are
available for immediate occupancy without
need for substantial rehabilitation.

4. Improved properties that are the subject of an
existing order for demolition of the improve-
ments and properties that meet the criteria for
demolition of improvements.

5. Vacant properties that could be placed into the
Side-Lot Disposition Program.

6. Properties that would be in support of strategic
neighborhood stabilization and revitalization
plans.

7. Properties that would form a part of a land
assemblage development plan.

8. Properties that will generate operating
resources for the functions of the Land Bank
Authority.”

A third potential source of properties for a land
bank, if it has the authority, is acquisition by pur-
chase or lease on the open market. The rationale
for such a power is that a land bank could negoti-
ate the purchase of property from a private owner
to complete an assemblage of property for rede-
velopment. The only major land bank at present
that clearly possesses such a broad range of
acquisition powers is the Genesee Land Bank,*
although the Louisville Land Bank and Atlanta
Land Bank have the power to exchange properties
for purposes of land assembly by the land bank.”

Property Management

Each of the five major land banks is required by
law to maintain an inventory of their property
holdings and classify them according to their
potential uses.®® Ownership of a large volume of
properties poses significant challenges that reach

far beyond simply listing and classifying the prop-
erty. The land banks become responsible for all
aspects of property management and mainte-
nance, which is not a simple task when the prop-
erties contain dilapidated and deteriorating struc-
tures. The St. Louis Land Bank is given all powers
“necessary and incidental to the effective man-
agement, sale, transfer or other disposition of real
estate,”” and both the Louisville Land Bank and
the Atlanta Land Bank are granted authority to
“manage, maintain, protect, rent, lease, repair,
insure, alter, sell, trade, exchange or otherwise
dispose of any property.”> The Michigan land
bank legislation contains the most extensive enu-
meration of management powers and includes a
provision that such powers are to be broadly con-
strued to grant complete control to the land bank
“as if it represented a private property owner.”

Although it may be implicit in the governance
authority for the land banks in St. Louis,
Louisville, and Atlanta, Michigan law expressly
confers upon the Genesee Land Bank the author-
ity to establish fees and collect rents—a recogni-
tion that the Genesee Land Bank can acquire
occupied properties or rehabilitate and lease its
properties to third parties.” The Cleveland Land
Bank is the only one of the five major land banks
that does not exist as a separate legal entity. It is
a program of the city of Cleveland; the city owns
the property inventory and holds all local govern-
ment powers with respect to the properties.

The evolution of land banks over the past 25
years has suggested the need to address two
specific concerns related to the management of
properties by a land bank: their ability to enter
into property management contracts and the
issue of liability for environmental problems.

Given the number of properties acquired by a
land bank as well as the range of types of proper-
ties, recently established land banks have been
expressly authorized to contract with private
third parties for the management and operation
of portions of the inventory. The Atlanta Land
Bank can contract for “consulting services”” and
the Genesee Land Bank has the power to enter
into management contracts and professional
service agreements as it deems necessary.*
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A concern that led some proponents of early land
banks to be cautious about automatically accept-
ing all tax-foreclosed properties or accepting prop-
erties with improvements on them is fear of poten-
tial liability under federal or state law for the costs
of environmental remediation. Governmental enti-
ties are granted limited immunity for environmen-
tal clean-up costs when ownership of the property
is considered to be an “involuntary acquisition.”
To ensure that acquisitions by a land bank from
local governments would fall within this safe har-
bor of protection, the Michigan land bank legisla-
tion affirmatively provides that governmental
immunity for involuntary acquisitions extends to
the properties of a land bank.”

Property Disposition

State and local laws regulating the disposition
of publicly owned properties often pose a barri-
er to the transfer and transformation of vacant
and abandoned properties in inner cities. With
the majority of these properties being acquired
as a result of tax foreclosure proceedings, local
governments have found themselves with prop-
erties they did not want and could not transfer.
One important function of a land bank is to rec-
ognize the special nature of these properties
and create a far greater degree of flexibility in
the terms and conditions under which the prop-
erties can be conveyed to third parties.

A crucial policy decision for local governments
contemplating creation of a land bank and for the
leadership of a land bank once it is created is the
establishment of policies governing sales prices
for property transfers.” Underlying the creation
of pricing policies, however, is the threshold
issue of whether preexisting laws for disposition
of public assets apply to the properties of a land
bank. In a manner that is reflective of the unique
structure of such laws in each jurisdiction, each
of the five major land banks has addressed this
concern in a slightly different manner.

Both the St. Louis Land Bank and the Cleveland
Land Bank have authority to determine the terms
and conditions for the sale or other disposition of
properties, but with the significant caveat that sales
to private third parties must be at fair market
value.” Created several years after the land banks
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in St. Louis and Cleveland had been in operation,
the Louisville Land Bank and the Atlanta Land Bank
were given a far broader range of discretion. In both
instances, the enabling state legislation expressly
exempts the land banks from property disposition
requirements otherwise applicable to local govern-
ments and delegates to the local governments the
ability to establish disposition policies in the inter-
local agreements.” The Genesee Land Bank has
complete authority to establish the terms and con-
ditions for transfers of its properties.”

3-2 FINANCING LAND BANK OPERATIONS

The Operating Budget

The manner of financing the operations of a land
bank varies tremendously, and the five major land
banks demonstrate a broad range of options for
meeting the costs associated with their work. For
land banks that operate without their own employ-
ees and instead rely on the powers and staff of
other local government agencies or depart-
ments—as in St. Louis, Cleveland, and Louisville—
it is difficult to ascertain operating budgets solely
for the staff and activities of the land bank
because they are blended in the budgets of relat-
ed departments, agencies, and authorities. The
property, assets, and income of the land bank are
considered in all jurisdictions to be publicly owned
property, and thus exempt from property taxes.*

The Atlanta Land Bank initially was structured so
as to be the responsibility of the agency staff of
the participating local governments (the City of
Atlanta and Fulton County), with responsibility
alternating each year between the governments. A
highly inefficient form of work sharing, the Atlanta
Land Bank structure was amended in 1994 to pro-
vide for independent staff to be directly employed
by the land bank. General operating budget sup-
port for the Atlanta Land Bank is provided through
annual appropriations of the participating local
governments (which draw upon Community
Development Block Grant funding for the alloca-
tions),* and the Atlanta Land Bank derives little, if
any, funding from its operational activities.

Revenues from Operations

With the exception of the Atlanta Land Bank, the
primary source of financing for the operations of
land banks typically comes from either the



budgets of parallel local government agencies,
or the management and disposition of proper-
ties. The land banks in St. Louis, Cleveland, and
Louisville address questions of property mainte-
nance and management in tandem with “sister”
agencies in the participating local governments.
In both St. Louis and Cleveland, housing trust
funds are available to support activities related
to the transformation of land bank properties
into affordable housing.

When property is transferred by a land bank for
more than nominal consideration, proceeds of the
sale generally are available to the land bank to
help recover its costs and support the land bank’s
operations.”” When a land bank is required to con-
vey properties at fair market value, there can be a
substantial flow of funds from the properties for
sustaining the operational budget. The Atlanta
Land Bank, in contrast, is required to distribute
proceeds from sales back to the participating gov-
ernments to cover the original tax delinquency,
with any excess allocated for operational expens-
es.” The Atlanta Land Bank’s reliance on annual
appropriations to cover its operating costs, togeth-
er with its limited financial gain from property
sales and transfers, reflects a policy decision that
the activities of the Atlanta Land Bank should be
focused on transferring property at nominal prices
to facilitate development of properties in a manner
most consistent with the land bank’s stated goals,
such as the creation of affordable housing.

The Genesee Land Bank has the broadest discre-
tion and authority with respect to its revenues. It is
permitted to retain all income from all sources
related to its property and operations, and is liable
to its participating governments only in the event
it receives funds as payments of property taxes.*

Special Funding

There is debate as to whether the total operational
costs of a land bank are consistent with the costs
recovered by transforming properties.” Yet any
cost-benefit analysis of a land bank needs to
examine not just the hard costs of operations and
taxes lost, but also the costs of leaving the land
vacant and abandoned (the external costs
imposed on surrounding properties as well as lost

taxes) and the long-term benefits from returning
the land to productive tax-paying status.
Recognizing the close connection between a land
bank’s transformative work and future property tax
revenues, the Michigan legislation provides that a
land bank receives 50 percent of the property tax
revenues for the first five years after transfer of
property to a private party.”® The Michigan land
bank legislation also goes further than any prior
parallel initiatives in permitting a land bank to bor-
row money and issue tax-exempt financing.”

3-3 THE QUESTION OF EMINENT DOMAIN

The early proposals for land banks contemplated
the acquisition of large amounts of land as a way
of controlling urban sprawl, moderating land
prices, and achieving public land use planning.
Achieving such a large-scale vision would not be
possible unless a land bank had the ability to
acquire parcels of land through eminent domain.
Many of the early proponents thus argued in
favor of eminent domain as a core power for land
banks.” In the late 1960s and early 1970s, how-
ever, questions still existed about the scope of
federal constitutional provisions that private
property not be taken for public use without just
compensation. Specifically, would the constitu-
tion permit a local government entity to exercise
eminent domain to acquire a tract of property
solely for the purpose of conveying it to another
private owner? The 1954 decision of the United
States Supreme Court in Berman v. Parker® per-
mitted the use of eminent domain for redevelop-
ment of slum areas, but the extent of the power
to take the property of one owner to convey to
another owner remained uncertain. Thirty years
later in Hawaii Housing Authority v. Midkiff,* the
Supreme Court decided that the substantive
scope of the constitutional “public use” clause is
co-extensive with legislative determinations of
what constitutes public use. As a consequence,
the federal constitution would not be a barrier to
a state grant of eminent domain power to a land
bank. State constitutions, however, may be more
limited than the federal constitution and may
restrict the use of eminent domain to properties
that are being acquired for “public use” in the
more conventional forms of public facilities.*
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Land banks as they have developed over the past
30 years have had a much narrower focus than
originally proposed. Instead of serving as proac-
tive “land reserve” entities—controlling the supply
and demand of land for development purposes as
an alternative strategy to zoning—these land
banks are focused on returning vacant, aban-
doned, and tax-delinquent lands to productive
use. The argument in favor of giving them eminent
domain power directly relates to their potential
role in assembling larger tracts of land for future
development. As most of the land banks do have
the power to assemble land,” when a single lot or
parcel is outstanding in private ownership and the
owner will not voluntarily convey the property, the
entire assemblage can be defeated and the pro-
posed new development thwarted.

Thus far, there has been consensus at the state
legislative level against giving the power of emi-
nent domain to land banks. Although only one
state statute—Michigan’s—expressly disclaims
the power of eminent domain,” it is not in the
enabling legislation of any other land bank, and
under state law the power of eminent domain
will not be implied. Three arguments usually are
presented against delegation of eminent domain
to land banks. The first is that the applicable
state constitutional law places substantive limits
on using this power for redevelopment purpos-
es. The second is that local governments them-
selves possess the power of eminent domain,
and to the extent that it is or could be exercised
it should be done by a governmental entity that
is directly accountable to the electorate. If the
purpose of the acquisition is within state consti-
tutional parameters, the local government can
acquire the property and then convey it to the
land bank. Third, the exercise of this form of emi-
nent domain power is often referred to as “spot
condemnation” and generates the strongest
public and political opposition.

3-4 WAIVER OF DELINQUENT TAXES

The Atlanta Land Bank has developed a unique
approach among the five major land banks to
facilitate the conversion of tax-delinquent proper-
ties to productive use. The core power utilized by
the Atlanta Land Bank is its power “to extinguish
all county and city or consolidated government
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taxes” at the time the land bank sells or other-
wise disposes of the property.* The Atlanta Land
Bank uses this power to encourage private third
parties to acquire tax-delinquent property from
owners and then engage in a conduit transfer
through which the property is conveyed to the
Atlanta Land Bank, the taxes are extinguished,
and the property is reconveyed back to the new
owner.” The conduit transfer structure has sever-
al advantages. It allows the private market,
whether nonprofit affordable housing developers
or other entities, to identify and select specific
properties that they are willing to redevelop. This
provides some assurance that properties passing
through the Land Bank will in fact be redevel-
oped within a specific period of time.*

The conduit transfer program of the Atlanta Land
Bank has the advantage of not involving in any
way the tax foreclosure process. It functionally
uses the existence of the delinquent taxes as a
subsidy to encourage private-market transfers.*
Prospective owners of the vacant, abandoned,
and tax-delinquent properties are in a position
to acquire (by option agreement) the properties
they seek without having to bid at foreclosure
sales. Because the Atlanta Land Bank does not
automatically receive title to all properties that
are not sold at tax sales for minimum bids, it has
a relatively small inventory of properties at any
given time, and they consist primarily of other
properties conveyed to it by the participating
governments. Conduit transfers essentially are
simultaneous transfers to the land bank, then
from the land bank to the new owner, leaving the
Atlanta Land Bank with no property manage-
ment or maintenance responsibilities.

None of the other four major land banks has a
conduit transfer program.*® Both the Louisville
Land Bank and the Cleveland Land Bank appear to
have the authority to extinguish outstanding taxes
on properties they acquire outside of the tax fore-
closure process.” The Genesee Land Bank is not
permitted to waive any existing taxes, but they can
be waived by the applicable local governments.



NOTES TO CHAPTER 3

N O U &~ WN

o

10

11
12

13

14

15

16
17

18

19
20

21
22

23

24
25
26

27

28

29

See Harvey L. Flechner, LAND BANKING IN THE CONTROL OF
URBAN DEVELOPMENT 10 (1974) (identifies 12 separate
functions for land banking); Charles M. Haar, Wanted:
Two Federal Levers for Urban Land Use — Land Banks
and Urbank, U. S. Congress, House Committee on
Banking and Currency, Papers submitted to
Subcommittee on Housing panels on Housing
Production, Housing Demand, and Developing a
Suitable Living Environment, 927, 934-936 (June 1971)
(identifies five broad functions for a land bank).

Mo. Rev. ST. § 92.830; KEN. REv. STAT. ANN. § 65.375(1).
OHI0 REv. CoDE ANN. § 5722.04.

MicH. Comp. LAws § 124.755(3) (b).

MicH. ComP. LAWS § 124.755(6).

GA. CoDE ANN. § 48-4-64(a).

Atlanta Land Bank Interlocal Agreement, VII.B. See
Appendix C-1.

OHI0 Rev. CoDE ANN. § 5722.01(E).

OHI0 Rev. CopE ANN. § 5722.01(E) (2).

See generally, Frank S. Alexander, Renewing Public
Assets for Community Development (2000).

MO. REv. ST. § 92.875(1); KEN. REV. STAT. ANN. § 65.370(2).
GA. CoDE ANN. § 48-4-61(b), § 16-13-49(u) (2.1).

Atlanta Land Bank Interlocal Agreement IV.B., see
Appendix C-1.; MicH. Comp. LAWS § 124.755(4).

OHIo Rev. Cope ANN. § 5722.10; Atlanta Land Bank
Interlocal Agreement IX.A.4., see Appendix C-1.; MicH.
Comp. LAWS § 124.756(3).

Genesee Land Bank Policies and Procedures, see
Appendix D-3.
MicH. Comp. Laws § 124.755(1), (2).

Ken. Rev. Stat. Ann. § 65.370(2)(d); Ga. Code Ann. § 48-4-
63(b)(4). Though the legislation is not entirely clear, the St.
Louis Land Bank also may have the authority to acquire
land on the open market. Mo. Rev. St. § 92.900(4).

See GA. CopE ANN. § 48-4-63(b); KEN. REV. STAT. ANN. §
65.370(2); MicH. ComP. LAwS § 124.757(2); Mo. REv. ST. §§
92.900(1), 92.910; OHI0 REV. CODE ANN. § 5722.06(B), (C).

Mo. REv. ST. § 92.875(1).

KEN. REv. STAT. ANN. § 65.370(2)(d); Atlanta Land Bank
Interlocal Agreement VI.C.4., see Appendix C-1.

MicH. CoMP. LAWS §§ 124.764(1).

MicH. Comp. LAws § 124.756(1) (b).

Atlanta Land Bank Interlocal Agreement, VII.C. See
Appendix C-1.

MicH. Comp. LAWS § 124.754(1).

MicH. COMP. LAWS § 124.765(4).

This issue is the focus of Chapter 6-3.

Mo. REv. ST. § 92.900(1), (4); OHIo REv. CODE ANN. §§
5772.06(D), 5722.07.

GA. CopE ANN. § 48-4-63(c); Atlanta Land Bank
Interlocal Agreement VI.C.4., see Appendix C-1; KeN.
REv. STAT. ANN. § 65.370(7); Louisville Land Bank
Interlocal Agreement, V., see Appendix C-2.

MicH. Comp. LAwS § 124,757(1).

30

31

32

33

34
35

36

37
38

39
40

5
42
43
44
45

46

47

48

49

50

The basis for the exemption is usually found in the

nature of the land bank as a public entity. See, e.g., GA.
CoDE ANN. § 48-4-61(b); KEN. REv. STAT. ANN. § 65.355(2);
MicH. Comp. LAWS § 124.754(5); Mo. Rev. ST. § 92.875(1).

Atlanta Land Bank Interlocal Agreement, VIII.A. See
Appendix C-1.

See Mo. Rev. ST. § 92.915(2) (sales proceeds applied to pay-
ment of expenses); OHI0 Rev. CODE ANN. § 5722.08 (sales
proceeds applied first to reimbursement of expenses).

Atlanta Land Bank Interlocal Agreement, IX.D. See
Appendix C-1.

MicH. Comp. LAws § 124.758.

Robert Simons and Dean Thomas Hall, Strategies for
More Efficient Utilization of Non-Productive Land (1993).

2003 Public Acts 260, 261, MicH. ComP. LAWS § 211.7gg,
§ 211.1021.

MicH. Comp. LAWS § 124.774.

See William L. Letwin, MunicipaL LAND BANKS: LAND-RESERVE
Poicy For URBAN DEVELOPMENT 207 (1969) (“It goes almost
without saying that land banks require the power of emi-
nent domain.”); Harvey L. Flechner, LAND BANKING IN THE
ConTRoL OF URBAN DEVELOPMENT 33 (1974) (“It is generally felt
that the power of eminent domain is necessary for an effec-
tive land banking program.”). See also Fred P. Bosselman,
ALTERNATIVES TO URBAN SPRAWL: LEGAL GUIDELINES FOR
GOVERNMENTAL ACTION (1968) (summarizes the range of legal
issues concerning eminent domain in land assemblage).

348 U.S. 26 (1954).

467 U.S. 229 (1984). The breadth of this position may
be reexamined by the United State Supreme Court in
Kelo v. City of New London, 843 A.2d 500 (Conn. 2004)
cert. granted, 125 S. Ct. 27 (2004).

Wayne v. Hathcock, 471 Mich. 445, 684 N.W.2d 765 (2004).
See Chapter 4-2.

MicH. Comp. LAWS § 124.754(8).

GA. CoDE ANN. § 48-4-64(c).

See Larry Keating and David Sjoquist, The Fulton
County/City of Atlanta Land Bank Authority: Program
Overview and Application (2001); Lisa Mueller, Atlanta
Case Study: Model Practices in Tax Foreclosure and
Property Disposition (2003).

The Atlanta Land Bank requires both advance consent by its
Board of Directors, and execution of contractual commit-
ments by the new owner. See Chapter 6-4. The Atlanta Land
Bank also has a “Net Equity” policy that limits the purchase
price to be paid by the new owner to the former owner of
the tax-delinquent property to avoid subsidizing the former
owner’s irresponsible behavior. See Appendix D-1.

Larry Keating and David Sjoquist, Strengthening a
Valuable Resource: The Fulton County/City of Atlanta
Land Bank Authority (2001).

The Dallas, Texas Land Transfer Program does contem-
plate a similar form of a conduit transfer program in which
the city agrees to release all non-tax liens in exchange for
a commitment to develop affordable housing. Dallas, TX,
Ordinance No. 23713, §2-26.10(b)(3) (1998).

KEN. REV. STAT. ANN. § 65.375(2); OHIo REv. CODE ANN. §
5722.10.

MicH. Comp. LAWS § 124.756(4).

CHAPTER THREE: CREATING ESSENTIAL POWERS FOR LAND BANKS

EN



CHAPTER 4: 1dentifying the Core Public Policies for

Land Banks

Vacant, abandoned, and tax-delinquent proper-
ties are potential assets to a community only if
their conversion to new ownership and new uses
is consistent with the community’s public policies.
No two communities have the same sociodemo-
graphic and economic conditions, and no two
communities have the same culture of local gov-
ernment administrative efficiency. A land bank’s
operating policies need to be guided by the plan-
ning goals of the city or cities that create and uti-
lize this tool for community development.

4-1 IDENTIFYING CRITICAL POLICY GOALS

Balancing Multiple Goals

Just as there are multiple barriers to the transfor-
mation of vacant, abandoned, and tax-delinquent
land into productive uses, there is a strong ten-
dency to look to land banks as a method of solv-
ing every possible problem related to these barri-
ers. Every local government considering creation
of a land bank should be very clear about the
precise goals and functions to be accomplished
by its creation. The larger the number of goals
identified, the greater the expectations for the
land bank. The greater the number of functions it
is expected to perform, however, the greater the
likelihood of failure. The success of a land bank
depends upon the clarity of the specific goals it is
created to achieve and the careful tailoring of
policies and procedures to match those goals.
“The Land Bank should first answer the basic
questions of ‘What are we?’ and ‘Whom are we
attempting to serve?”*

Among the multitude of goals and functions
performed by land banks, four dominant goals
emerge:

1. Eliminate the harms caused by vacant, aban-
doned, and tax-delinquent properties.

2. Eliminate barriers to returning the properties
to productive use.

3. Convey properties to new owners for produc-
tive use.

4. Hold properties for future use.
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The initial goal of eliminating the harms being
caused by vacant, abandoned, and tax-delin-
qguent properties encourages the land bank first
to identify the particular properties posing the
greatest threats to public health, safety, and
welfare, or the greatest downward financial
pressures on neighboring property values. The
most direct and immediate way to eliminate
such harms is to demolish existing structures,
and clean and maintain vacant lots. Removal of
structures in violation of local codes inevitably
requires close coordination and collaboration
with the local government’s housing, building,
and planning departments. To the extent it is
permitted to do so, the land bank should identi-
fy top priority problem properties and then
move to the demolition stage, the tax foreclo-
sure stage, or both.

Eliminating barriers to returning properties to
productive use requires not just an awareness
of the inventory in the community, and in the
land bank itself, but also a thorough knowledge
of the condition of the property and the status
of its title. The land bank must have clear
authority to convey the properties to third par-
ties subject only to priorities for use established
by the participating governments. When the
property is acquired through constitutionally
adequate tax foreclosure procedures, the title
should be clear and insurable. If the property
was acquired by the local government through
other procedures, a quiet title action may be
necessary.

The goal of conveying properties to new own-
ers for productive use is best met by having
clean, simple, and efficient procedures that
permit the private market (both the nonprofit
and for-profit sectors) to identify and acquire
the key properties. The land bank needs to
have maximum authority to negotiate and com-
plete such transfers within broad policy param-
eters for setting the price for the transfer and
for determining the future use. The greater the
number of consents or levels of approval that



are required, the more cumbersome and coun-
terproductive the process becomes.

One of the most important functions of a land
bank, but also one that tends to be the least
well conceptualized, is holding ownership of
properties in the land bank for long periods of
time for future uses. Land banks that automati-
cally acquire substantial inventories of 500 to
1,000 parcels of property each year are faced
with substantial property management and
maintenance responsibilities. What needs to be
addressed in this function is first the identifica-
tion of long-term possible uses for the proper-
ties, and second the power for the land bank to
withhold the property from transfer despite
requests for conveyance to one or more
prospective owners.

In establishing one or more of these goals for a
land bank, the local government should provide
guidance in terms of its primary geographical
focus. If such guidance is not provided by the
local government, the land bank’s board of
directors should establish geographical empha-
sis criteria, such as particular neighborhoods
that should be the focus of the land bank’s

efforts. Correspondingly, either the local govern-

ment or the land bank should identify and
establish priorities with respect to future use of
the properties.” Additional goals that could be
considered and addressed in the formation and
operation of a land bank include the short-term
and long-term maximization of property tax rev-
enues, creation of new public spaces (parks,
green spaces), provision of affordable housing,
or formation of new communities.

Identifying a land bank’s priority goals at the
earliest possible stage is essential because they
will guide its operating functions and policies. It
also is necessary because many of the goals
bear within themselves the possibility of con-
flict, and the sooner such a conflict is acknowl-
edged and addressed, the greater the likelihood
of long-term success.? For example, to the
extent that the dominant function is harm pre-
vention, efforts should be maximized toward
control and reconveyance of the most harmful
properties. If, however, the primary goal is to
facilitate reinvestment by new owners, the
efforts of the land bank should be directed
toward working with potential developers of the
property. Removal of a negative harm is itself a
positive achievement, but not all positive
achievements are equal.

The most common goal of land banks is to return
the property to “productive use.” From the per-
spective of the local tax collector and local gov-
ernment finance officers, this goal recognizes the
loss of revenues in the form of delinquent taxes
and the desire to return the property to a tax-pay-
ing status as quickly as possible. The goal of rev-
enue maximization, however, may lead revenue
officials to oppose the land bank’s waiver of delin-
quent taxes or other actions that do not provide
an immediate stream of new tax revenues.* The
natural desire on the part of tax assessors and tax
collectors to enhance the amount of collections
needs to be acknowledged as divergent in some
instances from a land bank’s other goals. When a
privately owned tract of land that is abandoned
and tax delinquent with derelict structures is
acquired by a land bank and converted into use

BALANCING MULTIPLE GOALS

Provide Affordable Housing
Eliminate Blight
Create Homeownership

Maximize Revenues
Create Green Space
Enforce Housing Codes
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as a neighborhood park owned by the city, no
new tax revenues are generated because of the
public ownership of the property. The presence of
the park, however, could play a central role in
both the creation of a sustainable neighborhood
community and long-term stabilization of sur-
rounding properties (and their tax-generating sta-
tus). The recently enacted Michigan legislation

which provides for a land bank to recover fifty per-

cent of all property tax revenues for the five year
period following transfer of the property to a pri-
vate owner is a legislative affirmation that the
short-term costs of land bank operations are out-
weighed by the tax revenue stream that will be
generated over the long term.’

The pressure on land banks to maximize rev-
enues also is evident in the policies that estab-
lish and guide the prices that must be received
by a land bank in conveying the properties to
new owners.® To the extent that a local govern-
ment requires land bank properties to be con-
veyed at or near full fair market value, the land
bank loses flexibility and discretion to use the
property as a stimulus for new investment or a
subsidy for other public goals such as affordable
housing. The higher the minimum thresholds in
a pricing policy, the narrower the range of possi-
ble future owners for the property and the more
limited the range of potential uses for the prop-
erty. The identical issue arises in determining
whether a land bank’s conveyances should
recover some or a portion of its operational
costs. Funding a land bank’s operations by gen-
eral revenues of a local government or future tax
revenues generated by the transferred proper-
ties minimizes the pressure to establish high
pricing thresholds and maximizes flexibility to
use the property and its value as investment
incentives or subsidies for particular uses.

Converting abandoned properties into produc-
tive use requires clarity of focus not only on
what constitutes “productive use” but also on
who makes this decision and how the determi-
nation is made. The most cost-efficient form of
transfers involves the smallest numbers of par-
ticipants and fewest levels of approval.
Rebuilding neighborhoods and communities,
however, directly affects the lives of existing
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residents, as well as the character of the city in
coming years. Participation by neighborhood
organizations and the local government plan-
ning and development departments is a vital
aspect of the public nature of a land bank, but
excessive time periods for study, evaluation,
planning, and approval can paralyze the acquisi-
tion and disposition process.

The Importance of Maintaining Flexibility
Properties and neighborhoods are not static
and fixed in nature. They are inherently dynamic
in the roles they play in the life of a community.
Any given property or set of properties might be
deteriorating or could be transitional and on the
edge of either further deterioration or transfor-
mation to stability. A land bank’s goals and
operational policies need to incorporate flexibil-
ity to adapt to changing conditions. Governance
of a land bank usually involves three to four dif-
ferent levels of authority and decision making:
state statutes, local government agreements or
ordinances, boards of directors or commission-
ers, and the land bank staff.” This spectrum of
governance authority defines the place for dis-
cretion and flexibility. By their very nature, state
statutes are general and inflexible and should
be used only to establish the basic authority for
and range of powers of land banks. Greater dis-
cretion should lie with local governments to
establish and direct a land bank’s operations
consistent with the jurisdiction’s needs. The
local government can and should establish the
essential operating principles, such as pricing
policies and land use priorities. The directors of
a land bank need to have authority and discre-
tion to adapt the efforts of a land bank on a
monthly or quarterly basis as neighborhood
conditions evolve and land uses change.

4-2 BUILDING UPON KEY PUBLIC POLICIES

Targeting Properties

In any community with a substantial inventory
of vacant, abandoned, and tax-delinquent prop-
erties, the opportunities for the transformative
work of a land bank will far exceed its capacity
at any given time. This is particularly true of
those land banks that receive title automatically to
all properties that proceed through a completed
tax foreclosure process. The initial task is for



the land bank to identify and evaluate its inven-
tory, but the work only begins at that point.? The
land bank will need to allocate its financial and
professional resources to address one or more
of the following categorical priorities among tar-
geted properties:

1. Properties that 2.Properties that

present signifi- can be easily
cant harms and secured and
threats protected

3.Properties in 4.Properties in

otherwise transitional
stable neigh- neighborhoods
borhoods

5.Properties
for which
there is cur-
rent demand

7.Properties for
which there is
a range of
potential uses

6.Properties for
which there is
no current
demand.

8.Properties for
which there is
little or no
new use

The first two categories are characterized by
harm and expense. The greater the harm being
caused (usually an abandoned structure), the
greater is the need for immediate action.
Correspondingly, those properties on which the
improvements can be secured and protected at
the least expense are the easiest to justify in
terms of land bank expenditures and the protec-
tion of future values (whether for the land bank,
the occupants, or a future owner).

The third and fourth categories reflect a policy
judgment that must inevitably be made by a
land bank in the face of scarce resources. In a
city block that consists entirely of abandoned
structures, land bank transformation actions are
likely to require the longest period of time and

the most complex forms of transactions. Unless
the properties are an imminent threat to health,
safety, and welfare, such a neighborhood will
likely not be highest on the list of overall land
bank priorities. An exception would be when
there is one structure that is occupied in the
midst of vacant properties, and the existing
owner is willing to convey the property to the
land bank as part of a property exchange and in
order to facilitate land assemblage. The justifi-
cation for placing a high priority on vacant and
abandoned properties in otherwise stable
neighborhoods is due to the goal of preventing
the spread of abandonment and the probable
ease of transferring the property to a new
owner. In transitional neighborhoods where it is
not clear that further abandonment is probable,
the land bank’s efforts may play the greatest
role. In these neighborhoods, a land bank can
serve as a very visible demonstration to the
community itself, and to potential new owners,
of the commitment to strengthen and stabilize
the community.’

The presence or absence of market demand and
the likely transaction costs are the crucial deter-
minants in the fifth and sixth priority categories
for the work of a land bank. Properties for which
there is current demand are the easiest to
return to productive use. Properties for which
there is no existing market demand (whether by
private profit entities or not-for-profit develop-
ments) will require far more intense efforts by
the land bank to identify potential partners for
future collaboration and development.

The last two categories address the range of
potential future uses of the property.® A tract
that is of sufficient size and condition to permit
future development offers a greater range of
potential uses and potential transferees. It is
not uncommon, however, for a land bank to
receive ownership of properties that are below
the minimum size for any future development.”
This occurs primarily when an existing lot no
longer conforms to minimum lot size, oris a
small tract that remains after the widening of a
street or some other public project. In these sit-
uations, which reflect both the absence of
demand and the absence of future uses, one
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solution followed by several land banks has
been to create a special program authorizing
the conveyance of such “side lots” to the
adjoining owners for nominal consideration.”

Assemblage Priorities

As a major urban land owner, a land bank must
be sensitive to the possibility of facilitating the
transformation of properties by the assemblage
of sufficiently large tracts of land to attract new
owners and to permit new uses. When a land
bank acquires contiguous properties through
foreclosure or other governmental conveyance, it
may possess a sufficiently large and contiguous
land assembly to permit new development. More
commonly, a land bank acquires a number of
properties in one general area while one or more
key properties remain in private ownership, pre-
venting a development assemblage. The Genesee
Land Bank clearly possesses adequate authority
to purchase additional properties for land assem-
bly purposes,? and both the Louisville Land Bank
and the Atlanta Land Bank have the power to
exchange properties for such purposes.*

As contemporary land banks do not possess the
power of eminent domain,” the acquisition of
any missing or outstanding parcels of land by
eminent domain must be done in conjunction
with another state or local government agency
that has such power. The justification for this
result is that the dominant purposes for land
banks do not include land assemblage —the
powers the land banks do possess to assemble
land are incidental to their primary functions.
When land is being assembled in reliance on the
significant authority to compel an involuntary
transfer for the public good, the entity exercis-
ing such power and undertaking the assem-
blage should be a specific function governmen-
tal entity that specializes in such activities.

Disposition Priorities

Disposition policies are structured according to
both the property’s future owners and future
use. It is common practice for land banks to give
priority to property dispositions to local govern-
ments or other public agencies seeking to
acquire the property. Public agencies in
Missouri have the right to acquire properties
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classified by the land bank as “suitable for pub-
lic use,” and this is a permitted use, though
not a priority use, for the Atlanta Land Bank.”
The Louisville Land Bank is required to give
advance notice to all public housing authorities
of anticipated property transfers.” In Michigan,
local governments have a right of first refusal to
acquire tax-reverted property prior to con-
veyance to the land bank.”

Pursuant to its interlocal agreement, the Atlanta
Land Bank gives first priority to “neighborhood
non-profit entities obtaining the property for the
production or rehabilitation of housing for per-
sons with low-incomes”, with a second priority
given to all other entities seeking to use the
property for low-income housing.” On a regular
basis the Atlanta Land Bank establishes applica-
ble definitions of “low-income” and “moderate
income” to guide its preference for affordable
housing.” The top priority for the Louisville Land
Bank is the transfer of properties for residential
use,” and the Cleveland Land Bank gives priori-
ty “to those proposals which involve new con-
struction or are necessary for an established
development to be retained and expanded.”?
The Genesee Land Bank has established the fol-
lowing priorities to govern its disposition of
properties:*

1. Homeownership and affordable housing

2. Neighborhood revitalization

3. Return of the property to productive tax-pay-
ing status

4. Land assemblage for economic development

5. Long-term banking of properties for future
strategic uses

6. Funding for the land bank’s operations

4-3 CREATING PARTNERSHIPS TO IMPLEMENT
POLICY GOALS

Development Capacity

Creating a land bank authority will solve only
part of the problem of vacant, abandoned, and
tax-delinquent properties. Though land banks
may have as one of their functions the “bank-
ing” of land for long term strategic plans of a
community, land banks are not primarily
designed to serve as developers. Because of
this, the planning for, and implementation of



land bank activities must involve an assessment
of the range of potential transferees of proper-
ties acquired by the land bank.

In economically distressed neighborhoods, the
likely new owners for these properties are non-
profit organizations such as community devel-
opment corporations (CDCs), neighborhood
associations, environmental and conservation
groups, or special-purpose governmental enti-

ties such as school districts, hospitals, and com-

munity centers. In neighborhoods with a mar-
ginal degree of economic strength, transferees
may be partnerships of for-profit and nonprofit
entities. The critical issue for a land bank
authority is to assess and evaluate the strength
of future development capacity in the not-for-
profit and profit sectors for the properties that
are held by, or will be acquired by the land bank
authority. If development capacity is inade-
quate, the land bank authority must either hold
and manage properties as its own inventory, or
seek ways to enhance the development capaci-
ties of potential transferees.

In some urban areas, local CDCs not only have
been the primary transferees of land bank prop-
erties, but they also were the primary stimulus
for the creation of the land banks. In Cleveland,
six CDCs with a focus on housing created the
Cleveland Housing Network (CHN), which has
become one of the largest nonprofit producers
of affordable housing in the country.” With vital
support from the Enterprise Foundation and the
Local Initiatives Support Corporation, CHN is the
largest single recipient of properties from the
Cleveland Land Bank, which transfers an average
of 500 properties each year to new owners.*
Partially because of its city’s less extensive and
less experienced network of CDCs, the Atlanta
Land Bank transfers an average of 100 parcels
per year for redevelopment.” In both Louisville
and Atlanta, the Habitat for Humanity affiliates
have been primary recipients of properties
processed by the land banks.*®

Public-Private Joint Ventures

Serving as a developer of housing or mixed-
used developments is not the only role per-
formed by CDCs in conjunction with land banks.

To the extent that they are grounded by law, by
leadership, or by vision in a specific geographi-
cal area, CDCs also reflect the residents’ priori-
ties and purposes for land transformation.” By
and through CDCs, the existing residents identi-
fy the properties causing the most significant
harms to the community, the vision for how the
properties could be used in the future, and who
will be served by the redevelopment.* CDCs and
other forms of neighborhood organizations also
play key roles in the formation of new entities
willing to undertake redevelopment activities. A
CDC may have solid grounding in the neighbor-
hood but lack adequate expertise and experi-
ence for a complex real estate development; a
private developer may possess the expertise
but lack an understanding of the neighbor-
hood’s vision and priorities. A joint venture
between a neighborhood-based CDC and a pri-
vate developer provides the necessary combina-
tion of skills and expertise to take advantage of
properties made available through a land bank.*

4-4 STRATEGIC BANKING OF PROPERTIES

Lack of Demand

The earliest proposals for land banking, origi-
nating in the 1960s, envisioned land banks as
public entities that would acquire and hold
large amounts of land for extended periods of
time.> The rationale for these major “land
reserve” initiatives was primarily that through
public ownership of land the local governments
could control more effectively land use patterns
and development trends. The financial cost of
such programs, the multiplicity of local govern-
ment structures that insisted on autonomy, and
constitutional questions about the use of emi-
nent domain for such purposes kept these ideas
simply in the proposal stage.

What was not contemplated by early land bank
proposals was the sheer volume of properties in
the inner areas of both large and small communi-
ties that would become vacant and abandoned in
the last quarter of the 2oth century. Land banks
created to facilitate the ownership transfer and
redevelopment of these properties have become,
though not necessarily by design, entities that in
fact hold significant inventories of properties for
future use. This is particularly true in those
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instances in which a land bank automatically
receives title to all properties that pass through a
tax foreclosure proceeding without redemption
by the owner or purchase by a third party. In its
first two years of operation (2002—2003), the
Genesee Land Bank became the owner of 2,000
parcels of property. In 2002, the St. Louis Land
Bank and its sister agencies had almost 10,000
parcels in their inventory, including 2,000 build-
ings, amounting to roughly 3 percent of the city’s
total land area and 7 percent of all parcels of land
in the city.” The Cleveland Land Bank’s inventory
ranges from 4,000 to 6,000 parcels.* The St.
Louis Land Bank transfers approximately 500
parcels each year,” and the Cleveland Land Bank
transfers between 500 and 1,300 parcels per
year.”® Both the Atlanta Land Bank®” and the
Louisville Land Bank*®*average 100 to 150 dispo-
sitions each year.

If the primary function of a land bank is to facili-
tate the transformation of vacant, abandoned,
and tax-delinquent properties into new produc-
tive uses, its ultimate success is best measured
by its own demise. If a land bank is able to elim-
inate abandoned buildings that are harmful to a
neighborhood and attract new owners willing to
invest new funds in development, the very
process of abandonment is slowed and then
halted. Tax delinquency declines and the private
market is able to accomplish property rehabili-
tation and renovation. A community that has no
vacant, abandoned, and tax-delinquent property
has little need of a land bank. At least one juris-
diction, Cleveland, adopts this perspective as a
matter of law, requiring that all properties be
conveyed from the land bank program within 15
years.”

Anticipating Future Uses

The original vision for land banks as land
reserve entities remains relevant, however, in
two ways. First, when there is a continuing lack
of demand in the private sector for inner-city
properties, as is the case when municipal popu-
lation has declined significantly, there simply
will be an inadequate number of potential trans-
ferees for land bank properties. In this situation,
the land bank becomes by default the owner of
properties for long periods of time. As owners of
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significant portions of the land area in their
municipalities, the St. Louis Land Bank and the
Genesee Land Bank necessarily become lead
actors in community and land use planning.
Their efforts and emphasis inevitably require
major policy decisions that shape the communi-
ty’s character and culture for decades to come.
City and regional planning undertaken by the
land bank staff alone or in conjunction with sis-
ter departments and agencies becomes a major
focus in planning for the future uses of their
properties.

The second aspect of the original vision for land
banks that stands as an exception to the suc-
cessful demise of a land bank is the possibility
of intentional decisions to hold tracts of land for
future uses. A land bank should evaluate its
inventory of properties with an eye toward pub-
lic or private uses of the land for which a
demand emerges in the future. The easiest
example is the identification of properties that
could be held for future use as public spaces—
parks, open spaces, recreation areas—when
and as the surrounding neighborhoods stabilize
and revitalize. Another example would be for a
land bank to hold properties pending the devel-
opment of adequate capacity in the nonprofit
community development sector, or pending the
possible expansion of existing institutions (edu-
cational, health care) or industry. The Genesee
Land Bank has adopted a policy expressly con-
templating the transfer of ownership by non-
profit entities to the land bank to be held pend-
ing future development.*

4-5 THE UNINTENDED CONSEQUENCES OF
SUCCESS

Although it is rarely part of a land bank’s day-to-
day focus, its policies and priorities should also
anticipate the consequences of success. Once a
land bank has acquired properties and success-
fully transferred them to new owners with clear
title, it is likely that over time (and assuming
performance by the transferee of its commit-
ments) redevelopment of the property will stabi-
lize and increase the value of the surrounding
properties. One consequence is an increase in
the demand for and value of property remaining
in the land bank inventory. The initial success



itself triggers greater demand, which places
more intense pressure on the land bank to have
clarity about its goals and priorities. The
removal of abandoned structures and the cre-
ation of new affordable housing may encourage
market-rate housing, with the greatest demand
emerging for middle- and upper-income hous-
ing. An original goal of creating new uses that
generate new tax revenues is likely to come into
direct conflict with a goal of providing afford-
able housing simply because higher value prop-
erties generate greater tax revenues.

Gentrification of a neighborhood or community
is the transformation from relatively low-income
residential or other uses to higher-income resi-
dential use. It carries with it an increase in both
property values and in the occupants’ average
incomes. In the face of vacant, abandoned, and
tax-delinquent properties, gentrification is a hall-
mark of success and a blessing to the entire
community. It is in many ways the strongest sign
of revitalization. As with most blessings, howev-
er, gentrification carries with it certain negative
consequences. The revitalization of public hous-
ing communities through the federal HOPE VI
program in recent years had a major negative
consequence of displacing low-income residents
who once resided in the communities.” In similar
fashion, if a land bank elects to focus on stimu-
lating residential development without regard
for the income accessibility of the new homes, it
is likely that affordable housing will diminish or
disappear as a goal of the land bank.®

The challenge for a land bank is to juggle the
community’s short-term goals and priorities
with its long-term needs. As the owner of a
large inventory of property within the municipal
core, the land bank should plan its transfers and
property uses to stimulate new investment and
stabilize existing communities. It should do so,
however, with a view toward the new communi-
ty that it is helping to create.
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CHAPTER 5: Forming the Governance of Land Banks

5-1 MODELS OF INTERGOVERNMENTAL
COOPERATION

The Variety of Approaches

The governance structure of a land bank reflects
three important variables that are different for
every city. First is the nature of the allocation of
authority between the state government and the
local governments. Second is the presence of
multiple local governments with overlapping
jurisdiction. Third is the set of socioeconomic
conditions in the particular community.

Each state has its own constitutional structure that
allocates legal authority between the state legisla-
ture and local governments. The extent to which a
local government has the authority to create a
land bank is determined by the state’s “home
rule” doctrines and the range of powers granted to
cities by the state constitution or by the state leg-
islature. Because a land bank is not a traditional
form of local government and exercises only limit-
ed powers, some form of state enabling legislation
is usually necessary.' The Genesee Land Bank was
actually created prior to the enactment of
statewide land bank legislation and grounded
upon preexisting statutes authorizing interlocal
cooperation agreements.’ Following the enactment
of state land bank legislation,’ a new intergovern-
mental agreement was entered into by Genesee
County and the State, transforming the prior entity
into the Genesee Land Bank.

In most jurisdictions, property tax assessment
and collection are undertaken by one level of local
government, usually the county, while municipali-
ties have concurrent or exclusive jurisdiction over
property within the municipal limits. Other gov-
ernmental agencies, such as school boards, also
may have the power to levy property taxes. Given
the multiplicity of jurisdictions with some degree
of control over, and responsibility for vacant,
abandoned, and tax-delinquent properties, some
form of intergovernmental agreement is necessary
to confer upon a land bank the appropriate range
of powers and identify its essential goals. Only if a
single municipality is legally autonomous from
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the county, such as St. Louis, is an intergovern-
mental agreement unnecessary.

Even within a given state, the structure of land
banks may take different forms depending on
existing municipal agencies and departments. In
Georgia, for example, state law permits creation
of land bank authorities pursuant to an inter-
local agreement, but the legislation gives dis-
cretion to the local governments to determine
the budgeting and staffing structure for the land
bank. As a consequence, the Atlanta Land Bank
has its own independent staff while a parallel
land bank in Macon, Georgia has no independ-
ent staff, relying instead on the staff of the
housing department for its services.

Local economic and cultural conditions also play
a significant role in determining the structure of
a land bank in a particular city. In a community
with a strong base of community development
corporations with capacity for residential or
mixed-use development, the land bank’s efforts
can be focused on transfer of clear and mar-
ketable title to these entities. When there is
minimal demand for properties, whether from
the private market or the nonprofit sector, the
land bank must have the capacity for extensive
property management through its staff or con-
tracted services.

The Key Factors

The single most important factor in the gover-
nance structure of a land bank is clarity of its
functions and goals.* The underlying authoriza-
tion—whether state statute, local ordinance, or
interlocal agreement—should identify the land
bank’s purpose and focus. By its nature, a land
bank is a special-purpose entity. Too many
goals, functions, and expectations will decrease
a land bank’s ability to fulfill any of its responsi-
bilities effectively.

A land bank must have adequate authority to
target properties for transfer, and to complete
transfers, without seeking additional approvals



from other levels of local government. If the
local government’s governing body, such as the
city council or county commission, insists on
final review and approval of each property
transfer, the purpose of a land bank is largely
undercut. Such approval requirements will
either increase substantially the length of time
required for a disposition, undercut the coher-
ence of disposition policies, or both. Instead, a
land bank’s controlling documents, as approved
by the local government’s governing body,
should establish the core public policies and
delegate to the land bank board and staff the
authority to administer the program.’

In establishing a land bank’s specific purposes
and level of autonomy and discretion in deci-
sion making, it is important to consider the role
of existing local government departments and
agencies. Because it focuses in large measure
on tax-delinquent properties, a land bank must
closely coordinate with both the local govern-
ment law department responsible for tax fore-
closures and with the tax collector or tax com-
missioner. Cooperation among these public offi-
cials, as is true for the Genesee Land Bank and
the Cleveland Land Bank, facilitates both earlier
identification of properties and more efficient
mechanisms for property management and dis-
position. In the absence of collaboration and
cooperation, characterized by the Atlanta Land
Bank, the program’s effectiveness can be
impaired. If a local school board has independ-
ent authority to levy property taxes, it must par-
ticipate in decisions about tax foreclosures and
the tax-exempt nature of land bank properties.
The presence of other parallel local government
agencies, such as housing authorities and rede-
velopment agencies, is not necessarily inconsis-
tent with the purpose and function of a land
bank. Instead, as is the case with the St. Louis
Development Corporation, a land bank can
serve as one more tool for the agencies’ work.

For any public agency, and particularly land
banks, the most difficult balance to achieve is
between fulfilling its responsibility to the larger
community and responding to neighborhood
participation, planning, and input. A land bank
functions primarily to facilitate the transforma-

tion of vacant, abandoned, and tax-delinquent
properties to productive use, but each new use
for the property necessarily involves major poli-
cy decisions and has a major impact on the sur-
rounding community. To the extent that a land
bank acts as an arm of the local government
planning department, prospective uses of prop-
erty can and should be determined through
that department’s established processes. To
the extent, however, that a land bank is an
independent public legal corporation receiving
ownership of large numbers of properties, a
method and process must be created to pro-
vide for neighborhood and public participation
in the proposed uses of the property. The
Atlanta Land Bank accomplishes this by requir-
ing comments from Neighborhood Planning
Units, which are politically established planning
units, on proposed dispositions of property.°
Implicit in the tension between the autonomy
and independence necessary for efficient oper-
ations and the responsibility as a public pro-
gram or corporation is the underlying concept
of the political accountability of the land bank
and its decisions.’

5-2 FORMS OF LEGAL AND ORGANIZATIONAL
STRUCTURE

The Corporate Structure

A land bank’s formal legal structure is primarily
determined by the allocation of powers and
authority between the state and its local govern-
ments. Four of the five major land banks—St.
Louis, Louisville, Atlanta, and Genesee —exist as
independent public legal entities. The St. Louis
Land Bank is an independent authority author-
ized by statute.® The Louisville Land Bank® and
the Atlanta Land Bank™ are authorities author-
ized by state statute but created pursuant to an
interlocal agreement. In Michigan the land banks
are created pursuant to an intergovernmental
agreement between the local government and
the state land bank authority.” The Atlanta,
Louisville, and Genesee Land Banks each have
their own articles of incorporation and bylaws.”
The Cleveland Land Bank operates as a city pro-
gram authorized by state statute, rather than a
legal entity independent of the city.”
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The primary advantage of being an independent
public legal corporation is that a land bank pos-
sesses a degree of autonomy and independence
from the levels of agencies and departments
and political considerations that may character-
ize a local government structure. As a separate
legal corporation, it must have its own board of
commissioners or directors, but these may con-
sist of or be appointed by local government offi-
cials. Unless it is a separate land reutilization
program expressly authorized by state statute
as in the case of Cleveland, a separate legal cor-
poration is necessary for the entity to have pow-
ers of property acquisition and disposition that
are not subject to local governments’ disposi-
tion procedures. A land bank’s essential pow-
ers* for property management and disposition,
financing, and waiver of delinquent taxes need
to be specifically authorized by law for the inde-
pendent corporation or city program.

Staffing Land Bank Operations

Whether a land bank should be an independent
corporate entity with its own powers is a sepa-
rate question from whether it can or should
have its own independent staff. The interlocal
agreement establishing the Louisville Land Bank
provided that it would not have any employees
and that all work would be done by the staff of
other local government departments.” As the
Cleveland Land Bank is a program and not a
separate legal entity, its staff are employees of
the city of Cleveland.

Upon its creation, the Atlanta Land Bank had no
direct employees and instead relied on services
being provided (in alternating years) by the City
of Atlanta and by Fulton County. The arrange-
ment’s inefficiencies led to a decision within a
few years to amend the interlocal agreement to
provide for direct employment of staff.

The St. Louis Land Bank is expressly authorized
to hire its own director and employees.*
Because it is closely affiliated through the St.
Louis Development Corporation, an umbrella
organization, with six parallel development
agencies, the collective staff members for the
agencies are allocated by function rather than
by corporate identity.”
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The Genesee Land Bank is authorized by statute
to “employ legal and technical experts, other
officers, agents or employees, permanent or
temporary, paid from funds of the authority.”®
Each of the five major land bank authorities also
must adopt a code of ethics for directors, offi-
cers, and employees.”

5-3 CREATING A GOVERNING BOARD

A land bank that is a separate legal entity is by law
governed by its own board of directors or board of
commissioners. For each of the four major land
banks where this is the case, members of the gov-
erning board may be either private citizens or
employees of one of the local governments, and in
all cases they serve without compensation. The St.
Louis Land Bank’s board is composed of three
commissioners, appointed by the mayor, the
comptroller, and the superintendent of the public
schools.” In Louisville, each participating local
government appoints one member of the authori-
ty, the local school district appoints one member,
and the governor has one appointment.” A similar
approach is taken in Georgia, where participating
local governments each appoint two members.
Under the Georgia structure, a land bank authority
may consist of two or more municipalities in a
county, together with the county in which they are
located, so the size of the board is limited only by
the number of parties to the interlocal agree-
ment.” For the Atlanta Land Bank, the city and
county school districts may appoint a representa-
tive to the board to serve in an advisory capacity.”
Local land banks in Michigan specify the size, com-
position, and method of appointment of board
members in the intergovernmental agreement,
with the statute requiring only that the board con-
sist of an odd number of members and that the
county treasurer be one of them.*

A common requirement is that board members
be residents of the local jurisdictions served.
The Atlanta Land Bank goes further, requiring
that “[a]ll members appointed to the Board shall
be persons who have demonstrated special
interest, experience, or education in urban plan-
ning, real estate, community development,
finance or related areas.”” The frequency of
board meetings, the nature of advance public
notice that may be required, and the possible



application of public meeting and public records
acts are determined by the provisions of state
law applicable to public bodies.

5-4 SELECTING PUBLIC AND PRIVATE ROLES

Land banks are unusual entities in that they
occupy a special role in the public sector but one
that is designed in large measure to support and
facilitate activity in the private sector. They are
necessary because of the collapse of general
economic conditions in certain parts of communi-
ties and the presence of legal barriers and public
policies that tend to keep properties locked into
a state of deterioration and abandonment.
Because of their special status as a bridge
between the public and private sectors, land
banks must be attuned in all of their operations
to the differences between these constituencies.

As a public entity, a land bank’s ultimate goal is
to serve the community’s common good in
accordance with its foundational statutes, ordi-
nances, and agreements. The local governments
that create land banks bear responsibility for
establishing the broad operational goals and
priorities that govern their key functions: target-
ing properties for acquisition, assemblage, and
disposition; identifying the most important new
uses for the properties; and determining the
methods of enforcing commitments made by
transferees of the properties. In all of these
activities, the land bank must remain politically
accountable to elected officials, and the local
governments must retain the ability to withdraw
from or dissolve the land bank without cause.
As entities holding public properties and public
assets, land banks are financially responsible to
the local governments and the public.

As a bridge to the private sector, a land bank must
comprehend and anticipate the nature of private
real estate development in a manner unlike other
public agencies. The closest analogy in this
respect is to a more narrowly focused public
industrial development authority where questions
of infrastructure, suitability for development,
financial feasibility, and subsequent marketability
are paramount in assessing the efficacy of a new
project. Land banks, however, face even more dif-
ficult challenges because they normally do not get

to select the properties placed into their invento-
ries. They are the involuntary owners of large
numbers of scattered parcels of property that
appear—at least to the private market—to have
virtually no value or productive use. For this
inventory, they must have (or be able to obtain by
contract) property management skills that equal
or exceed the typical management skills found in
the private sector. In anticipating and evaluating
future uses of its properties a land bank needs to
be able to call upon as much pragmatic and tech-
nical skill for real estate development as is found
with any major developer. In short, a land bank
must be able to manage and develop properties
in ways that equal if not exceed the private mar-
ket itself. Such a range of responsibilities and
skills is rarely, if ever, found in any other public
agency at the local government level.

To meet its goals, a land bank must have access
to this broad range of technical skills, but it
need not build a large staff of real estate man-
agers, financial analysts, project managers, and
marketing specialists. If the land bank is operat-
ing as a component of public redevelopment
agencies—the approach of the St. Louis
Development Corporation—such a staff may be
possible. Most land banks, however, operate
with fewer agency resources available and find
the necessary expertise in one of two ways. One
approach is to enter into operating and manage-
ment contracts with private entities for demoli-
tion activities, property maintenance, or proper-
ty management. Ownership by a land bank of
occupied residential or commercial properties is
particularly conducive to third-party manage-
ment contracts. A second approach is to create
joint ventures between nonprofit community
development corporations and for-profit real
estate developers.

Faced with general economic market failures
and public barriers to land transfers, land banks
are required to serve as this unique bridge
between public and private roles. Precisely
because traditional forms of local government
departments have been inadequate to address
these needs, land banks can be an invaluable
tool for community redevelopment.
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See Appendix B for applicable state legislation in
Georgia, Kentucky, Michigan, Missouri, and Ohio.

MicH. Comp. LAws § 124.501. An interlocal agreement was
entered into as of August 29, 2002 between Genesee
County, Michigan and the Charter Township of Flint,
Michigan, creating the Genesee County Land
Reutilization Council, Inc.

MicH. ComP. LAWS § 124.751.
See Chapter 4-1.

See Chapter 4-2.

See Appendix D-1.

See Sylvan Kamm, LAND BANkING: PusLic Poticy
ALTERNATIVES AND DILEMMAS 25 (1970) (“The two basic pur-
poses of land banking—the ordering of development
and the control of prices—would appear to involve very
significant determinations of public welfare which
should be subject to a system of political responsibili-
ty.”).

Mo. Rev. ST. § 92.875.

KEN. Rev. STAT. ANN. § 65.355(1). Louisville Land Bank
Interlocal Agreement, I. See Appendix C-2.

GA. CoDE ANN. § 48-4-61(a). Atlanta Land Bank Interlocal
Agreement, |. See Appendix C-1.

MicH. Comp. LAWS § 124.773(4).

Atlanta Land Bank Interlocal Agreement, IIL.A., see
Appendix C-1; Louisville Land Bank Interlocal
Agreement, Il, see Appendix C-2; Genesee Land Bank
Interlocal Agreement, § 3.02, see Appendix C-3.

OHI0 REev. CoDE ANN. § 5722.02.
See Chapter 3.

Louisville Land Bank Interlocal Agreement, IV., see
Appendix C-2.

Mo. Rev. ST. § 92.905.

See http://stlouis.missouri.org/sldc.
MicH. Comp. LAws § 124.754(1) (h).
MicH. ComP. LAWS § 124.754(9).

Mo. Rev. ST. § 92.885.

KEN. REv. STAT. ANN. § 65.360(1).

GA. CoDE ANN. § 48-4-62(a).

Atlanta Land Bank Interlocal Agreement, V.A.1.a., see
Appendix C-1.

MicH. Comp. LAws § 124.774(4), (5).

Atlanta Land Bank Interlocal Agreement, V.A.3., see
Appendix C-1.
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CHAPTER 6: Determining Administrative Policies

6-1 ESTABLISHING PROPERTY ELIGIBILITY

Setting Categories of Properties for Disposition
With a goal of transforming vacant, abandoned,
and tax-delinquent properties into productive
use, each land bank is faced with the challenge
of establishing criteria for the future use of the
property, and in many instances the identity of
the future users of the property.” Once a land
bank has classified and evaluated its inventory,’
the focus turns to property disposition.

For some land banks, the primary goal is simply
to return the property to private ownership that
will be responsible in future years for payment
of property taxes and for maintaining the prop-
erty in compliance with building and housing
codes. With this overriding purpose the land
bank sets few, if any, preferences or priorities
for future use of the land. Any use is permitted
by any party so long as it is otherwise consis-
tent with local zoning. The Louisville Land Bank
follows a broad standard of evaluating potential
uses based on a determination of the highest
and best use of property for the city.’ Other
jurisdictions, in contrast, have established pre-
ferred future uses of property that reflect the
community’s specific needs.

The Atlanta Land Bank is required to give first
priority for use of its properties to the develop-
ment of affordable housing. It regularly adopts
definitions for income eligibility as the operating
guideline for what constitutes affordable hous-
ing.> A second priority is given to proposed use
of the property for “community improvement or
other public purposes.” Such uses include com-
munity gardens, playgrounds, and parking for
schools and cultural centers. To qualify for this
second priority use, the transferee must demon-
strate that no alternative tax generating use is
available and that the proposed use is consis-
tent with area redevelopment plans.’

Both because it is the most recent land bank
created, and thus was able to build on the expe-

riences of the other cities, and because of the
sheer magnitude of the number of its proper-
ties, the Genesee Land Bank has adopted three
different categories for evaluating proposed dis-
positions of property: (1) priorities for the use of
the property, (2) priorities as to the nature of
the transferee, and (3) priorities concerning
neighborhood and community development.?
The highest priority ranking of use begins with
homeownership and affordable housing, fol-
lowed by neighborhood revitalization and
returning the property to tax-paying status, with
a total of six potential uses identified. The prior-
ities as to the nature of the transferee reflect a
preference for nonprofit corporations but
include a range of five different forms of trans-
ferees. The priorities concerning neighborhood
and community development essentially serve
as guidelines for directing the land bank’s
efforts across neighborhoods throughout the
entire community.

Using Side-Lot Programs

Many properties acquired by land banks once
contained a single-family residence that has
been abandoned and demolished. The lot size
of such parcels commonly is no longer adequate
to comply with current zoning, and there is thus
no ready market for future development.
Recognizing the nonconforming lot size and in a
desire to stabilize and strengthen the invest-
ment of property owners who continue to occu-
py the neighborhood, several land banks have
created side-lot programs.

In Cleveland, the program applies to lots that
have less than 4o feet of street frontage,” and in
St. Louis, it applies to lots with up to 25 feet of
street frontage.” Reflecting the absence of mar-
ket demand for such properties, the land banks
in Cleveland, Genesee, and St. Louis transfer
them for nominal or reduced consideration.
Cleveland charges $1.00 for properties in its
side-lot program, and the Genesee Land Bank
charges “nominal” consideration. The St. Louis
Land Bank sets the price for properties in its
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side-lot program as one-quarter of the standard
value per square foot.”

Both the Genesee Land Bank and the St. Louis
Land Bank require that properties in their side-
lot programs be vacant and unimproved and
that they be conveyed only to an adjoining
property owner who occupies residential prop-
erty next door. The Genesee Land Bank requires
that there be a significant (75 percent) common
boundary line to qualify as an “adjoining”
owner and further requires that the transferee
of the parcel consolidate it with its existing land
and not subdivide further for a five-year period.
This provision ensures that the new owner has
incentive to pay the property taxes on its newly
acquired land and doesn’t acquire the parcel
solely to speculate in resale in a short period of
time.

6-2 IDENTIFYING ELIGIBLE PROPERTY OWNERS

Considering Proposals from Developers

All five land banks require submission of a writ-
ten proposal by an individual or entity seeking to
obtain property from the land bank. The proposal
evaluated to determine whether the transferee
and proposed use of the property meet the mini-
mum criteria. There is a wide range in the extent
of information that is required by land banks in
the development proposal. The Louisville Land
Bank requires a letter stating the proposed use
of the land, a building plan, and evidence of
financial backing.” The Genesee Land Bank
requires an extensive application for commercial
land transfers containing the essential informa-
tion that would normally be required for an appli-
cation for development financing.” In light of the
length of time that may be required to assemble
all of the components for a complete develop-
ment proposal, several land banks have express
policies permitting a transferee to acquire an
option on the property held by the land bank.
The St. Louis Land Bank permits options for peri-
ods ranging from three to twelve months.* The
Genesee Land Bank permits a transferee to
obtain an option to acquire the property upon
payment of 10 percent of the anticipated price.
The option is valid for one year and subject to
compliance with all other policies.”
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In all jurisdictions, both corporations and indi-
viduals may apply to acquire property from the
land bank. The Atlanta and Genesee Land Banks
give preference to nonprofit corporations plan-
ning to use the properties for affordable hous-
ing, and the largest transferee of properties
from the Cleveland Land Bank has been a non-
profit housing developer.” If it appears that
there is no nonprofit corporation interested in
and capable of developing the property, it can
be made available to any other private corpora-
tion. The rationales for this preference are that
the efforts of a public entity such as a land bank
should not be used to subsidize private devel-
opers if nonprofit developers can fulfill the pur-
pose, and to encourage joint ventures between
community development corporations and for-
profit real estate developments. Additionally,
nonprofit corporations may have a greater stake
in the long-term redevelopment of a particular
neighborhood or community. The St. Louis Land
Bank implicitly follows this preference in estab-
lishing a sale price for land to nonprofit entities,
or entities that will use the property for “a
strong public purpose,” at 50 percent of the
standard price.”

Out of concern that the very parties who con-
tributed to the problem by nonpayment of taxes
in the first place not end up as beneficiaries of
the land bank program, every land bank pro-
hibits transfers to parties that are delinquent in
the payment of property taxes on their own
properties. Both the Cleveland Land Bank and
the Atlanta Land Bank expressly provide that
the proposed transferee may not have any exist-
ing tax delinquency or own any properties
known to be in violation of housing and building
codes.” The Genesee Land Bank goes one step
further by ruling ineligible “individuals and enti-
ties that were the prior owners of property at
the time of the tax foreclosure which transferred
title” to the land bank.”

The problem of prior tax delinquencies requires
special attention if the land bank uses a conduit
transfer program through which a nonprofit entity
purchases property from a private owner subject
to outstanding delinquent taxes and then con-
veys the property to the land bank for waiver or



forgiveness of the taxes. To avoid conferring a
windfall benefit on the former irresponsible prop-
erty owner who sells the property to a nonprofit
entity (which can get the taxes waived), the
Atlanta Land Bank has adopted a “Reasonable
Equity Policy.”> This policy essentially provides
that the land bank will not participate in any
transaction in which the owner of tax-delinquent
property sells it for a price greater than 75 per-
cent of its net equity in the property.

Although all five land banks seek to have proper-
ties returned to productive use and generate
taxes again, most land banks are concerned
about the possibility of transferees being indi-
viduals or entities whose primary goal is to hold
ownership of the land for future resale. The
acquisition of land bank properties for long-term
speculation may indeed accomplish the goal of
placing ownership in a new entity that will pay
property taxes. It will fail, however, to meet the
parallel goals of revitalization and redevelop-
ment. To meet this concern, most land banks
require not only that the requests for properties
set forth specific development plans but also
that the development occur within a specific
period of time.” The Louisville Land Bank is
expressly prohibited by statute from conveying
property to any entity that plans to hold it “for
investment purposes only and with no intent to
use the property other than to transfer the prop-
erty at a future date for monetary gain.”*

Requirements for Owner-Occupant Properties
In both form and function, a major result of land
bank programs has been the creation of new
homeownership opportunities. Land banks that
deal only with vacant land accomplish this by
transfers to residential developers for sale to new
homeowners, or occasionally directly to an indi-
vidual who builds and occupies a new residence.
Land banks that also deal with properties with
residential structures transfer them to new own-
ers who rehabilitate them for occupancy.
Properties in these single-family homeownership
programs are subject to the same eligibility
requirements applicable to other programs: no
prior or existing tax delinquency, no existing code
violations on other properties, and completion of
proposed development with a specific period of

time. To avoid the potential problem of transfer-
ees acquiring property solely for purposes of
resale, both the Atlanta Land Bank and the
Genesee Land Bank require the transferee to
occupy the property as his or her principal resi-
dence for at least five years following the trans-
fer.”? Breach of this contractual obligation renders
the transferee liable to the land bank for the full
value of subsidy provided by the land bank.

6-3 SETTING PRICING POLICIES

Establishing the Price

One advantage of possessing tax-foreclosed
land, land acquired by local governments from
other liens or sales, or other surplus lands is at
least theoretically the flexibility of pricing poli-
cies. The most significant differences, however,
among land banks occur in the prices they
charge for the properties they convey. These dif-
ferences reflect profound differences in state
laws, local policies, and the land bank functions.
At one end of this spectrum is the classic posi-
tion of local government law that publicly owned
properties must be sold at fair market value. At
the other end of this spectrum is the position
that properties should be conveyed to transfer-
ees for little or no cash consideration as a way of
subsidizing the land bank’s long-term goals.

There are four primary justifications for requir-
ing that property be transferred for fair market
value. The first is that transfers can generate
revenues to cover land bank operational costs
and possibly to provide general revenues to the
local government. The second is that transfer of
property for less than fair market value confers
a benefit on the transferee—a form of a gratuity
or gift of public assets to private parties. The
third justification arises from a concern that
transfers for less than full value can result in
inconsistent transactions with different parties
and the appearance of favoritism. A fourth justi-
fication is that properties obtained by a land
bank have very little fair market value, so
requiring sale at market value is not an obstacle
to conveyances.

A requirement that full fair market value be

obtained for transfers by a land bank creates,
however, a number of problems. The most signifi-
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cant one is that many properties end up in the
land bank precisely because there is no clear pri-
vate market for their sale, or no clear market
value. A fair market value test ironically can
undercut one of the land bank’s goals, leaving
large inventories of properties remaining in pub-
lic ownership and generating no tax revenues.
Equally significant is that a fair market value
requirement often must be based on professional
appraisals that create additional transaction
costs for transfers. When the underlying property
has little if any development potential, a require-
ment of an appraisal is counterproductive.

A fair market value requirement for transfers
also undercuts the land bank’s ability to achieve
other public goals and public policies. To the
extent that a goal is to return property to tax-
generating status, any sales price other than a
nominal price, or a price equal to the land
bank’s transaction costs, reduces the return of
properties to this status. Mandating a particular
dollar value to a transaction also restricts the
land bank’s ability to transfer value to an entity
as a form of subsidy in order to accomplish
other stated public goals, such as providing
affordable housing.

Both the St. Louis Land Bank* and another
Missouri land bank, the Jackson County Land
Trust (Kansas City, Missouri),” presume that
property suitable for private use must be con-
veyed at full fair market value. The St. Louis
Land Bank publishes standard selling prices for
properties as determined by its own analysis of
the neighborhood conditions and specific prop-
erty attributes. Properties in certain locations,
and commercial, industrial, and riverfront prop-
erty require appraisals, as do occupied residen-
tial buildings and buildings suitable for occu-
pancy.” Every deed must indicate whether the
property is being sold for an amount equal to or
less than two-thirds of fair market value, and if
less than that, separate approval from the local
governments is required.” Property that is suit-
able for public use or not usable in its present
condition can be transferred at no cost.

The Louisville Land Bank establishes a minimum
price of $300 per parcel for properties to be
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used for development of new single-family
homes, and in all other cases sets the minimum
price as the property’s tax-assessed value.”® The
Cleveland Land Bank is required to obtain fair
market value, but takes the simple and perhaps
most time-efficient approach by providing that
nonproductive land be sold at its fair market
value (which presumably is minimal), and all
buildable lots are sold for $100 each.”

Maintaining Flexibility to Meet Program Goals
A land bank has maximum flexibility to meet a
range of public goals and policies if it has dis-
cretion to either set the selling price for the
property, or to agree that the value of the con-
sideration can be provided through the develop-
ment commitments of the transferee. The
Atlanta Land Bank has complete discretion in
establishing the sale price for its property,*® and
as a routine matter does not require any cash
consideration be paid at the time of the proper-
ty transfer. This discretion enables the Atlanta
Land Bank to utilize the property’s value as a
subsidy to promote the development of afford-
able housing.

Among the five land banks, the Genesee Land
Bank has the broadest range of property types in
its inventory. It has adopted a multitiered struc-
ture for pricing and payment of consideration
depending primarily on the property types
involved and the nature of the intended uses.”
Except with respect to its side-lot program, the
minimum consideration is set at the lower of fair
market value or the project costs. Project costs
are defined as “the aggregate costs and expenses
of the Land Bank attributable to the specific prop-
erty in question, including costs of acquisition,
maintenance, repair, demolition, marketing of the
property and indirect costs of the operations of
the Land Bank allocable to the property.”

Key to the Genesee Land Bank’s pricing policies
is its authority to determine when and how the
consideration is paid by the transferee. When
properties are transferred to nonprofit entities
for affordable housing, the amount of consider-
ation is determined by both the value of the
property and the level of indirect subsidy
required for the housing to be affordable. The



consideration can be provided by annual per-
formance of the commitment to provide afford-
able housing. Correspondingly, when the
Genesee Land Bank elects to transfer property,
whether unimproved land, parcels with residen-
tial structures ready for occupancy, or commer-
cial tracts without any restrictions or require-
ments that the property be used to achieve spe-
cific public goals, the consideration is set at fair
market value and must be fully paid at the time
of the transfer.

6-4 ENFORCEMENT OF COMMITMENTS

Possessing a Right to Reacquire Properties

A land bank normally transfers properties in
anticipation that the transferee will undertake
certain commitments concerning development
and future use of the property. Little is ultimately
accomplished if clear title to the property is con-
veyed only to have it once again become vacant,
abandoned, and tax-delinquent. The develop-
ment proposals approved as part of the transac-
tion frequently are extensive, identifying specific
forms of real estate investment that must be per-
formed within a given period of time. Except in
the rare instances when the land bank conveys
already developed property at fair market value,
the land bank must be in a position to enforce
fulfillment of the transferee’s commitments.

The initial approach taken to ensure perform-
ance of commitments was the St. Louis Land
Bank’s requirement that it retain a right of re-
entry for an 18-month period following closing.
This approach was adopted for the Louisville
Land Bank,* and the Atlanta Land Bank requires
all conveyances to provide that “title will revert”
to the Land Bank if construction or rehabilita-
tion is not commenced within three years of the
conveyance.*

The legal basis for such requirements lies in
property doctrines known as common law
estates. A deed containing a condition that
results in the automatic termination of an inter-
est in the land and its return to the original
grantor creates a “fee simple determinable”
with a “possibility of reverter” remaining with
the grantor. A deed containing a condition
allowing the original grantor the right to enter

and regain the property is a “fee simple on a
condition subsequent” with the grantor having
a “right-of-re-entry.”

While these forms of conveyances known as
“defeasible fees” originated in the late Middle
Ages and are still used in most jurisdictions,
they can pose a number of problems for a trans-
action. First, a defeasible fee is usually an all or
nothing approach—if the condition is broken,
the property returns to the original owner. It
makes little difference why the condition was
broken, or what value the transferee may have
added to the property. Because it is such a
harsh remedy, land banks generally are reluc-
tant to terminate all of the transferee’s rights,
and courts are not anxious to enforce a property
forfeiture. Second, a deed limitation that per-
mits forfeiture creates a major obstacle to
obtaining construction or permanent financing
for development of the property. Lending insti-
tutions usually will not provide such financing
on a defeasible fee.

Designing Alternative Methods to Ensure
Performance

Increasingly, land banks are using three
approaches in lieu of or in addition to defeasi-
ble fees to enforce a transferee’s commitments.
These approaches are development agree-
ments, real covenants, and secured real estate
financing.

A development agreement between the land
bank and the transferee can specify the trans-
feree’s precise commitments regarding the
nature of the expected investment or develop-
ment and the time frame within which it must
occur. The development agreement also can
address issues such as the range of permitted
uses for the property and any restrictions on its
subsequent resale or transfer. So long as the
development agreement expressly contem-
plates that it will be enforceable subsequent to
the initial transfer by the land bank, it forms a
contract between the parties that can be the
basis for legal action. One limitation on the
effectiveness of relying solely upon a develop-
ment agreement is that if the transferee is a sin-
gle-asset corporation, a breach of contract
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action functionally may not yield monetary dam-
ages. A second limitation is that a development
agreement is unlikely to be binding on a third
party who acquires the property from the origi-
nal transferee.

Covenants that are incorporated into the deed
and recorded as part of the deed are effective
enforcement mechanisms in that they are bind-
ing on both the initial transferee and subse-
quent owners of the property. When the trans-
feree commits to use the property only for a
specific set of purposes, or to limit subsequent
transfers for a specific period of time, such
“restrictive real covenants” are particularly
helpful. Covenants, however, tend to be far less
effective in enforcing affirmative obligations of
the transferee, such as an obligation to make a
specified financial investment in the property.

The third method of ensuring that a transferee
fulfills its commitments is the use of a mortgage
to secure a promissory note of a stated amount.
The transferee is obligated to pay the land bank
a specific amount in a specific period of time,
and upon its failure to make such payments the
land bank can foreclose on the property. The
transferee’s monetary obligation is deemed sat-
isfied and the debt is cancelled by performance
of its commitments. Secured financing thus
does not increase the transferee’s debt obliga-
tion but is an effective way of ensuring that the
investment by the public, by and through the
land bank, can be recovered if the transferee
does not honor its promises.

With the broad range of intended, and restrict-
ed, uses of property that may be conveyed by a
land bank and a wide variety in the kind of com-
mitments that a land bank will require from a
transferee, it is likely that a combination of one
or more of these methods will be used. The
Genesee Land Bank, for example, expressly pro-
vides that both restrictive real covenants and
secured financing may be used to enforce trans-
ferees’ obligations.*
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NOTES TO CHAPTER 6
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10

11

12

13

14

15

16

17

18

19

20

21

See Chapters 4-1, 4-2.
See Chapter 3-1.

Louisville Land Bank Policies and Procedures, Par. 20,
See Appendix D-4.

Atlanta Land Bank Interlocal Agreement, IX.B.
See Appendix C-1.

Atlanta Land Bank Interlocal Agreement, VI.D.2.
See Appendix C-1.

Atlanta Land Bank Interlocal Agreement, IX.B.
See Appendix C-1.

Atlanta Land Bank Policies and Procedures.
See Appendix D-1.

Genesee Land Bank Policies and Procedures, 2.
See Appendix D-3.

Cleveland Land Bank Policies. See Appendix D-2.
St. Louis Land Bank Pricing Policy. See Appendix D-5.

The Jackson County Land Trust (Kansas City, Missouri)
transfers side-lot properties for 50 percent of assessed
value. See www.jacksoncountylandtrust.org; Mo. REv. ST. §

141.750.2.

Louisville Land Bank Policies and Procedures, Par. 19.
See Appendix D-4.

Genesee Land Bank Policies and Procedures, 6.B.

See Appendix D-3. The Dallas Land Bank also has a
detailed set of requirements for purchase proposals.
See Dallas, Texas Ordinance 23713 (November 6,
1998);
www.dallascityhall.com/dallas/eng/html/land_bank_p
rogram.html.

St. Louis Land Bank Purchase Approval Process.
See Appendix D-5.

Genesee Land Bank Policies and Procedures 5.A.8,
6.A.8. See Appendix D-3.

The Dallas Land Bank also establishes a priority for
transfers to nonprofit corporations for use for afford-
able housing. See Dallas, Texas Ordinance 23713
(November 6, 1998).

St. Louis Land Bank Pricing Policy, See Appendix D-5.

Atlanta Land Bank Policies and Procedures.
See Appendix D-1; Cleveland Land Bank Policies.
See Appendix D-2.

Genesee Land Bank Policies and Procedures, 2.
See Appendix D-3.

Atlanta Land Bank Policies and Procedures.
See Appendix D-1.

See Chapter 6-4. New development is not generally
required with respect to the Side-Lot Program.

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

KEN. Rev. STAT. ANN. § 65.370(5).

Atlanta Land Bank Policies and Procedures.
See Appendix D-1; Genesee Land Bank Policies and
Procedures, 5.A.17. See Appendix D-3.

Mo. Rev. ST. § 92.900(3)

Jackson County Land Trust; www.jacksoncounty-
landtrust.org.

St. Louis Land Bank Pricing Policy. See Appendix D-5.

Mo. Rev. ST. § 92.895(2). This same approach is fol-
lowed by the land reutilization commissions in
Nebraska. See NeB. Rev. STAT. § 77.3205.

Louisville Land Bank Policies and Procedures, Par. 23,
See Appendix D-4.

OHl10 REv. CoDE ANN. § 5722.07; Cleveland Land Bank
Policies, see Appendix D-2. The Dallas, Texas land
transfer program is authorized by statute to transfer
tax foreclosed land at a fixed price of $1,000 for up to
7,500 square feet of land, and an additional $0.133 for
each additional foot. Tex. Tax Code § 34.015.

GA. CoDE ANN. § 48-4-64(e).

MicH. Comp. LAWS § 124.755(1), 124.757(1); Genesee
Land Bank Policies and Procedures, 3. See Appendix D-

3.

Genesee Land Bank Policies and Procedures, 3.
See Appendix D-3.

St. Louis Land Bank Purchasing Policy. See Appendix D-
5.

Louisville Land Bank Policies and Procedures, Par. 22,
25. See Appendix D-4.

Atlanta Land Bank Interlocal Agreement, XI.B. See
Appendix C-2. The Dallas, Texas Land Transfer Program
provides for a similar “possibility of reverter with right
of reentry.” See Dallas, Texas Ordinance 23713
(November 6, 1998).

Genesee Land Bank Policies and Procedures, 5.A.10.
See Appendix D-3.
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