[image: image1.wmf] 

 

 

 

 


U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

WASHINGTON, DC  20410-8000
ASSISTANT SECRETARY FOR HOUSING-

FEDERAL HOUSING COMMISSIONER


July 22, 2008
MORTGAGEE LETTER 2008-19
TO:  All FHA-Approved Multifamily Mortgagees
SUBJECT:  Streamlined Processing of Multifamily Mortgage Insurance Applications 

        Involving Low Income Housing Tax Credits
Purpose


This mortgagee letter sets forth the Department’s policy to streamline processing of mortgage insurance applications involving Low Income Housing Tax Credits (LIHTCs).  The policy contains four program changes that give increased processing discretion to Hubs and Program Centers (PCs), reduces up-front and overall transaction costs, and improves coordination and cooperation between HUD, mortgagees and tax credit allocation agencies.  The Department understands the market sensitivity of the LIHTC program and the unique processing demands of the program when combined with HUD’s mortgage insurance products.  As such, this policy provides increased programmatic flexibility when these programs are used in combination and underscores the need for enhanced collaboration between HUD and LIHTC participants. 

Applicable Programs

MAP applications involving LIHTC’s submitted under the following programs:

Section 221 (d)(4) Mortgage Insurance for Multifamily Housing

Section 220, Mortgage Insurance for Rehabilitation and Neighborhood Conservation

Section 231, Mortgage Insurance for Rental Housing for the Elderly

Program Changes

1. The cash escrow requirement for LIHTC syndication proceeds is modified.
Under HUD regulations, the mortgagor must deposit with the mortgagee the amount of cash deemed sufficient by the Commissioner, when added to the proceeds of the insured mortgage, to assure project completion and pay the initial service charge, carrying charges, and legal and organizational expenses incident to the construction of the project (collectively, the “Completion Costs”). If the project is to receive the benefit of tax credit proceeds, under current policy, one hundred percent (100%) of such proceeds/equity must be deposited with the mortgagee in cash before initial endorsement.  This requirement imposes a significant financial burden on the mortgagor, who must secure costly bridge financing to fund the escrow, increases transaction soft costs substantially, and is a deterrent to closing LIHTC transactions.  Consequently and as a result of the maturation of the LIHTC program, the mortgagor is no longer required to deposit one hundred percent (100%) of the tax credit proceeds.  The amount deemed by the Commissioner to be sufficient for such purpose will depend on the circumstances of each transaction, but should be an amount sufficient to assure an ongoing relationship between the mortgagor and tax credit investor (the “Investor”).  It is recommended that the initial installment of LIHTC proceeds/equity should be equal to or exceed twenty percent (20%) of the total LIHTC proceeds/equity.  If less than 20% is proposed, a recommendation must be sent to HQ for review and approval.  Suggested language to supplement the firm commitment is as follows:

A.  The Commitment for Insurance of Advances (HUD-92432, the “Commitment”) should contain a special condition indicating that the Commitment is subject to, and has been issued upon the reliance of the successful (1) allocation to the project of Low Income Housing Tax Credits, and (2) syndication of such credits, with an appropriate agreement for the timely infusion of equity therefrom, as proffered to HUD on forms HUD-2880 and HUD-92013, to contribute to the Completion Costs.  

B.  The financing plan for the project should include appropriate and satisfactory documentary evidence of the allocation of the tax credits to the Property, the Investor’s commitment to the sponsor/ mortgagor, such as the mortgagor’s partnership agreement, the Investor’s subscription agreement(s), and/or all other documents that evidence and describe the Investor’s commitment to pay the deferred portion of the LIHTC proceeds/equity (the “Investor Commitment”), including the timing thereof.  In addition to the standard provisions to be included in the organizational documents for the mortgagor entity, a provision must be added that prohibits any changes to the organizational document that affect the Investor Commitment, without the consent of the mortgagee and HUD.  The Commitment should contain a special condition that requires the inclusion of such provision.

C.  Attachment 1 contains sample special condition #13 for the Commitment.
 

2. Submission of final Drawings and Specifications may be deferred until initial endorsement. 
Current policy requires the submission of complete and final architectural Drawings and Specifications with the Commitment application.  This requirement is modified as follows: 

A. Schematic drawings may be submitted in lieu of complete and final plans and specifications with the Commitment application.

B. Commitments may be conditioned upon the timely receipt and satisfactory review of complete and final plans and specifications, subject to the requirements described in Attachment 2.

C. Mortgagees, Hubs and PCs must review the level of experience of all proposed development team members and must determine that only those with adequate knowledge of HUD’s development, design and building requirements are approved for deferred plan submission. Hubs and PCs should also consider the complexity of the proposed design and construction when determining whether to permit deferred plan submission. 
D. Hubs and PCs should determine that the project will achieve initial closing within 60 days after issuance of a Commitment conditioned upon final plan submission.  In addition, full and final plans must be submitted 30 days prior to the scheduled initial endorsement to provide adequate time for HUD review and approval.
E. Attachment 1 contains sample special condition #14 to be added to the Commitment when the submission of deferred plans is approved.
3. Commitments may be conditioned upon HUD-2530 approval. 
For LIHTC transactions, the existing policy requiring HUD-2530 clearance to be obtained prior to the issuance of the Commitment is modified as follows:

A.  Two categories of HUD-2530s may qualify and permit the issuance of a Commitment that is subject to the final resolution of the HUD-2530 clearance: 

1)  HUD-2530s without critical findings that the field has the authority to resolve pursuant to Attachment #3 (Office of Multifamily Housing Programs January 17, 2007 memorandum entitled Critical Findings – Modification To Previous Participation Review and Approval Process); and

2)  HUD-2530s containing flags that must be resolved by HQ, but that are not required to be presented to the Multifamily Participation Review Committee (MPRC).  Hubs/PCs proposing to issue a Commitment with this category of 2530 must receive confirmation from the Policy and Participation Standards Division (PPSD) that a complete recommendation has been received and that a referral to the MPRC will not be made.  For this category of HUD-2530, the following conditions apply:
a. Complete HUD-2530s for all project principals must be filed with the firm commitment application.
b. All HUD-2530s requiring PPSD review must be referred to the PPSD within 3 business days of receipt of the firm commitment application from the participant.  The referral package must be complete.  Please refer to Attachment #4, Office of Multifamily Housing Programs June 21, 2007 Memorandum regarding review of HUD-2530, and HUD Handbook 4065.1 for referral package instructions.
c. If filed by paper, fax one copy of the HUD-2530 to PPSD, labeled “LIHTC-2530”; send original by express mail to PPSD.  If filed electronically, send an email with subject line “LIHTC-2530” to Audrey Hinton and William Hill.  The email must indicate which E2530 submission numbers require review.

d. PPSD will place all complete submissions on a 15 business day target completion review track.  Incomplete referral packages will be returned to the field for correction within 5 business days. 

e. PPSD will notify the Hub/PC when the HUD-2530 is cleared or that a referral will not be made to the MPRC and that the firm commitment may be conditioned.

B.  Notwithstanding the issuance of the Commitment, HUD-2530 approval must be obtained prior to and as a condition of initial endorsement.

            C.  Commitments may only be conditionally issued when the Commitment processing is otherwise completed and all project principals are determined to be acceptable (i.e., mortgagor entity is sufficiently capitalized, has satisfactory experience, capacity and demonstrated track record of performance; the general contractor passes the working capital analysis and has adequately performed on other comparable projects, etc.).

D.  Hubs/PCs must assign firm commitment applications a project number upon receipt of the application from the mortgagee.  Project number assignment at this stage will permit the HUD-2530 review process to commence concurrently with receipt of the firm commitment application. 


E.  Attachment 1 contains sample special condition #15 to be added to the Commitment for either category of HUD-2530 listed in paragraph 3.A for which clearance is pending. 
4. Each Hub and PC must designate a LIHTC Coordinator.
Currently, there are variations of knowledge and experience throughout Hubs and PCs with respect to the LIHTC program and HUD processing requirements when LIHTCs are combined with HUD’s mortgage insurance products.  The designation of a LIHTC Coordinator in each Hub and PC will accomplish three objectives: enhance staff understanding of the LIHTC program, increase processing consistency among offices, and improve marketing and outreach of HUD’s mortgage insurance programs.  A staff member from Headquarters’ Office of Multifamily Development will be designated to coordinate this effort.  It is contemplated that the Coordinators will convene via teleconference on an on-going basis to cross-train, exchange information, and strategize regarding how HUD’s insured programs may be further refined when combined with LIHTCs to meet participants’ needs.  The Coordinator will also work with the local housing credit allocation agency to synchronize tax credit funding cycles and the FHA application process to better meet client needs.  

   




Sincerely,





Brian D. Montgomery





Assistant Secretary for Housing – 





  Federal Housing Commissioner

Attachments:

1. Commitment Special Conditions
2. Requirements applicable to the submission of deferred Drawings and Specifications

3. January 17, 2007 Office of Multifamily Housing Programs Memorandum

4. June 21, 2007 Office of Multifamily Housing Programs Memorandum

Attachment 1

[Note:  The Commitment should be annotated to reflect the attachment of an additional numbered paragraph(s).]
13.  This commitment is subject to, and has been issued upon the reliance of, the successful (a) allocation to the project of Low Income Housing Tax Credits, and (b) syndication of such credits, with an appropriate agreement for the timely infusion of equity therefrom, as proffered to HUD on forms HUD-2880 and HUD-92013, to assure completion of the project and pay other associated and incidental costs.  In addition to the standard provisions that must be included in the organizational documents for the mortgagor entity, a provision must be added that prohibits any changes to the organizational documents that affect the obligations of the tax credit investor without the written consent of the Mortgagee and HUD.  

14.  As an accommodation, this commitment has been issued and based upon schematic drawings, instead of the final Drawings and Specifications.  At least 30 days prior to the scheduled date for initial endorsement, the Commissioner must receive the final Drawings and Specifications for review and approval to ensure consistency of design and cost.  In the event that there is a net cumulative construction cost increase or change in the design concept, or a net cumulative construction cost decrease in the amount of more than two percent (2%), this commitment shall be subject to and conditioned upon the further approval of the Commissioner, to be evidenced in writing, and may be terminated and voided by the Commissioner, or additional conditions may be imposed, at the Commissioner’s option.

15.  Notwithstanding the issuance of this commitment, this commitment remains subject to, and the Commissioner’s obligations hereunder are conditioned upon the satisfactory resolution, as determined by the Commissioner, of the adverse items determined by HUD during the HUD-2530 review process.

Attachment 2

Processing Instructions for Deferred Submission of Final Drawings and Specifications

MAP lenders and Hub/PCs must review the level of experience of all development team members and must determine that only those with adequate knowledge of HUD’s development, design and building requirements are accepted for this streamline process. Hubs and PCs should also consider the complexity of the proposed design and construction when determining whether to permit the deferred submission of final Drawings and Specifications.  Hubs and PCs should determine that the project will achieve initial closing within 60 days after issuance of a firm commitment conditioned upon final plan submission. 

The Phase I (ASTM Practice E 1527-06 or most current) environmental report must contain no significant unresolved environmental issues that would justify a Form HUD 4128 “Environmental Assessment & Compliance Findings for the Related Laws” rejection finding.

Impact on MAP A& E and Cost Application Requirements & Exhibits:

The mortgagee’s submission of less than 100% of the Drawings and Specifications (i.e., schematic/line/working drawings) must provide the following detail:

1. The static footprint of the building as it rests on the surveyed site plan. 

2. The gross building and net residential footage.

3. Unit layouts for each major unit type. 

4. Sufficient design detail to make a Davis-Bacon Wage rate classification determination.

5. Sufficient design detail to determine compliance with accessibility requirements found at Appendix 5 of the MAP Guide. 

The mortgagee’s submission must also contain the following exhibits:

1. A written cost estimate (HUD-2328) from the general contractor proposed to participate in the project.

2. For Pre-applications: Exhibit #8 of Appendix 4A of the MAP Guide 

3. For Firm Commitment applications: Exhibits A.16, 17, 24, 25, 27, and B.3 of Appendix 4A of the MAP Guide as applicable.
Scope of HUD Review and determinations required in order to issue a Commitment:

· an assessment that the estimated project cost based on form HUD 2328 is reasonable and in line with comparable HUD LIHTC project data;

· an assessment that the proposed general contractor is acceptable pursuant to outstanding requirements (sufficient working capital, experience, etc.) 

· an assessment that the sketch plans are in compliance with all applicable requirements on a preliminary basis, with appropriately qualified certifications executed;

· an assessment, based on a site visit by the appraiser, that the requested land or “as is” rehabilitation value, rent and expense estimates are reasonable and supported by the appraisal, and that the form HUD-4128 may be approved.
Modification of Commitment to reflect deferred Drawings and Specification condition.   

For those projects determined to be eligible for deferred plan submission, the following changes/additions language should be added to the Commitment:

As an accommodation, this commitment has been issued based upon schematic drawings, instead of the final Drawings and Specifications.  Within 30 days after the acceptance by Mortgagee of this commitment, the Commissioner must receive the final Drawings and Specifications for review and approval to ensure consistency of design and cost.  In the event that there is a net cumulative construction cost increase or change in the design concept, or a net cumulative construction cost decrease in the amount of more than two percent (2%), this commitment shall be subject to and conditioned upon the further approval of the Commissioner, to be evidenced in writing, and may be terminated and voided by the Commissioner, or additional conditions may be imposed, at the Commissioner’s discretion.
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