REGULATI ONS GOVERNI NG THE VA LOAN GUARANTY PROGRAM

CONTENTS

PART IV. TITLE 38 CFR 36.4300 SERI ES

GUARANTY OR | NSURANCE OF LOANS TO VETERANS

SECTI ON PAGE
36.4300 Applicability of 36.4300 to 36.4393, Inclusive V-1
36.4301 Definitions V-1

Ceneral Provisions

36.4302 Conputation of Quaranties or Insurance Credits V-9
36.4303 Reporting Requirenents I V-12
36.4304 Deviations, Changes of ldentity I V-17
36.4305 Partial D sbursenent I V-18
36.4306 Refinancing of Mdrtgage or O her Lien |Indebtedness I V-19
36.4306a I nterest Rate Reduction Refinancing Loan I V-20
36.4307 Joint Loans | V-22
36.4308 Transfer of Title by Borrower or Maturity by Demand or

Accel eration I V-23
36.4309 Anortization I V-25
36. 4310 Prepaynent I V-27
36.4311 Interest Rates I V-27
36.4312 Charges and Fees I V-28
36.4313 Advances and O her Charges I V-33
36.4314 Extensions and Reanortizations I V-34
36.4315 Notice of Default and Acceptability of Partial Paynents | V-35
36.4316 Continued Default | V- 36
36.4317 Notice of Intention to Foreclose I V-37
36.4318 Refunding of Loans in Default I V-37
36.4319 Legal Proceedings | V-37
36.4320 Sale of Security | V-39
36.4321 Conputation of Guaranty d ai ns; Subsequent Accounting | V-47
36.4322 Conputation of |Indebtedness I V-49
36.4323 Subrogation and I ndemity I V-49
36.4324 Rel ease of Security I V-53
36.4325 Partial or Total Loss of Guaranty or |nsurance | V-54
36.4326 Hazard | nsurance | V-56
36.4327 Substitution of Trustees I V-57
36.4328 Capacity of Parties to Contract I V-57
36.4329 Geographical Limts | V-57
36.4330 Accounting Records | V-57
36.4331 Disqualification of Lenders | V-58
36.4332 Delivery of Notice I V-61
36.4333 Satisfaction of |ndebtedness I V-61
36.4334 Incorporation by Reference I V-61
36.4335 Supplenmentary Adninistrative Action I V-61
36.4336 Eligibility of Loans; Reasonabl e Val ue Requirenents I V-62
36.4337 Cancel ed
36.4338 Death or Insolvency of Hol der | V-64
36.4339 Qualification for Designated Fee Appraiser | V-64

I V-i



CONTENTS

PART IV. TITLE 38 CFR 36.4300 SERI ES

GUARANTY OR | NSURANCE COF LOANS TO VETERANS- - Cont i nued
SECTI ON

36.4340 Restriction on Designated Fee Appraisers

36.4341 Suspension or Renoval of Appraisers

36.4342 Del egation of Authority

36.4343 Cooperative Loans

36.4344 Lenders Appraisal Processing Program

36.4345 Wiivers, Consents, and Approval s; Wen Effective

36. 4346 Cancel ed

36.4347 M nimum Property and Construction Requirenents

36.4348 Cancel ed

36.4349 Cancel ed

36.4350 Estate of Veteran in Real Property

36.4351 Loans, First, Second or Unsecured

36.4352 Tax, Special Assessnent and O her Liens

36.4353 Conbi nati on Residential and Business Property

36.4354 Cancel ed

36. 4355 Suppl emental Loans

36. 4356 Condom ni um Loans- Gener a

36. 4357 Acceptabl e Omership Arrangenents and Docunentation

36.4358 Rights and Restrictions

36.4359 M scell aneous Legal Requirements

36.4360 Docunentation and Rel ated Requirenments-Flexible
Condoni ni ums and Condominiuns with Ofsite Facilities

36. 4360a Apprai sal Requirenents

36.4361 Right of the Secretary to Refuse to Apprai se Residentia
Properties

36.4362 Requirenment of Construction Warranty

36.4363 Nondi scrimnation and Equal Opportunity in Housing

Certification Requirenents
36.4364 Correction of Structural Defects
36.4365 Cancel ed

Loans Under 38 U.S.C. 1815
36.4370 Insured Loan and | nsurance Account
36.4372 Transfer of |nsured Loans
36.4373 Debits and Credits to |Insurance Account Under 36.4318
36.4374 Paynment of |nsurance
36.4375 Reports of Insured Institutions
36.4380 through 36.4389 Cancel ed
I V-ii
CONTENTS
PART |V. TITLE 38 CFR 36.4300 SERI ES

GUARANTY OR | NSURANCE CF LOANS TO VETERANS- - Cont i nued

PAGE

I V- 65
| V- 65
I V-65
| V-66
| V-68
I V-73

I V-74

I V-74
I V-78
I V-79
I V-79

I V-79
I V- 80
| V-83
I V-85
I V-89

I V-90
I V-92

| V-98
I V-99

I V-99
I V-100

I V-102
I V-102
| V-103
| V-103
I V-103



SECTI ON PAGE

Federal | y Assisted Construction Contracts -
Nondi scri mi nati on in Enpl oyment - Executive O ders
11246 and 11375

36. 4390 Purpose 1 V-104
36.4391 Applicability | V-104
36.4392 Certification Requirenents I V-105
36.4393 Conpl aint and Hearing Procedure I V-107
[ V-iii

PART IV. TITLE 38 CFR 36.4300 SERI ES
GUARANTY OR | NSURANCE OF LOANS TO VETERANS

NOTE: Those requirenents, conditions, or limtations which are expressly set
forth in 38 U S.C. Chapter 37 are not restated in these regul ati ons and nust
be taken into consideration in conjunction with sections 36.4300 to 36.4393 of
this part, inclusive.

36.4300 APPLICABILITY OF 36.4300 TO 36.4393, | NCLUSI VE

(a) Sections 36.4300 to 36.4393 of this part, inclusive, shall be
applicable to each loan entitled to an automatic guaranty, or otherw se
guaranteed or insured, on or after the date of publication in the Federa
Regi ster, and shall be applicable to such | oans previously guaranteed or
insured to the extent that no legal rights vested under the regul ations are
i mpai red.

(b) Title 38, United States Code, chapter 37, is a continuation and
restatement of the provisions of title Il of the Servicenen' s Readjustnent
Act of 1944, and may be considered an amendnment to such title Ill. References
to the sections or chapters of title 38, United States Code, shall, where
applicabl e, be deenmed to refer to the prior correspondi ng provisions of the
I aw.

(Authority: 38 U.S.C. 210(c), 1803(c), 1819(g))
36.4301 DEFI NI TI ONS

Whenever used in 38 U.S.C., chapter 37 or 36.4300 to 36.4375 of this
part, inclusive, and 36.4390 and 36.4393 of this part, unless the context
ot herwi se requires, the ternms defined in this section shall have the foll ow ng
neani ng:

A period of nore than 180 days. For the purposes of sections 1807 and
1802(a)(2)(C) of title 38, United States Code, the term"a period of nore than
180 days" shall mean 181 or nore cal endar days of continuous active duty.

Acqui sition and inprovenent loan. A |oan to purchase an existing
property which includes additional funds for the purpose of installing energy
conservation inprovenents or making other alterations, inprovenments, or
repairs.

(Authority: 38 U.S.C. 1803(c)(1), 1810(a)(1), (4), and (7))



Alterations. Any structural changes or additions to existing inproved
realty.

Automatic Lender. A lender that may process a | oan or assunption
wi thout subnmitting the credit package to the Departnent of Veterans Affairs
for underwiting review. Pursuant to 38 U.S.C. 1802(d) there are two
categories of |enders who may process loans automatically: (1) Entities such
as banks, savings and | oan
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associ ati ons, and nortgage and | oan conpani es that are subject to exami nation
by an agency of the United States or any State and (2) | enders approved by the
Department of Veterans Affairs pursuant to standards established by the

Depart nent of Veterans Affairs.

(Authority: 38 U.S.C. 1802(d))

Condom nium Unl ess otherw se provided by State law, a condominiumis a
form of ownership where the buyer receives title to a three dinensional air
space containing the individual living unit together with an undivided
interest or share in the ownership of comon el ements.

Cost. The entire consideration paid or payable for or on account of the
application of naterials and | abor to tangi ble property.

Credit Package. Any information, reports or verifications used by a
| ender, holder or authorized servicing agent to determ ne the creditworthiness
of an applicant for a Departnment of Veterans Affairs guaranteed | oan or the
assumer of such a | oan

(Authority: 38 U.S.C. 1810 and 1814)

Date of First Uncured Default. The due date of the earliest paynent not
fully satisfied by the proper application of available credits or deposits.

Default. Failure of a borrower to conmply with the terns of a |oan
agr eenent .

Desi gnat ed Appraiser. A person requested by the Secretary to render an
estimate of the reasonable value of a property, or of a specified type of
property, within a stated area for the purpose of justifying the extension of
credit to an eligible veteran for any of the purposes stated in 38 U S. C.,
chapter 37. An appraiser on a fee basis is not an agent of the Secretary.

Di scharge or Rel ease. For purposes of basic eligibility a person wll
be consi dered discharged or released if the veteran was issued a di scharge
certificate under conditions other than dishonorable (38 U S. C. 1802(c)). The
term "di scharge or release" includes (1) retirenent fromthe active mlitary,
naval , or air service, and (2) the satisfactory conpletion of the period of
active mlitary, naval, or air service for which a person was obligated at the
time of entry into such service in the case of a period who, due to enlistnent
or reenlistment, was not awarded a discharge or release fromsuch period of
service at the tine of such conpletion thereof and who, at such tine, would
ot herwi se have been eligible for the award of a discharge or rel ease under
condi tions other than di shonorable.



(Authority: 38 U S.C. 101(18))
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Dnel ling. Any building designed primarily for use as a hone consisting
of not nore than four famly units plus an added unit for each veteran if nore
than one eligible veteran participates in the ownership, except that in the
case of a condom ni um housi ng devel opnent or project within the purview of 38
U S.C. 1810(a)(6) and § 36.4356 through 36.4360(a) of this part the termis
limted to a one single-famly residential unit. Also, a nanufactured hone,
permanently affixed to a | ot owned by a veteran and classified as rea
property under the laws of the State where it is |ocated.

(Authority: 38 U.S.C 1810(a)(9) and (f))

Econom ¢ Readjustnent. Means rearrangenent of an eligible veteran's
i ndebt edness in a manner cal culated to enable the veteran to neet obligations
and thereby avoid i mm nent |oss of the property which secures the delinquent
obl i gati on.

Energy Conservation |Inprovenent. An inprovenent to an existing dwelling
or farmresidence through the installation of a solar heating system a solar
heating and cooling system or a conbined solar heating and cooling system or
t hrough application of a residential energy conservation neasure as prescribed
in 38 U S.C 1810(d) or by the Secretary.

(Authority: 38 U S.C. 1810(a)(7))

Ful | Di sbursenent. Paynent by a |l ender of the entire proceeds of a | oan
for the purposes described in the report of the I ender in respect of such |oan
to the Secretary either:

(1) By paynent to those contracting with the borrower for such
pur poses, or

(2) By paynment to the borrower, or

(3) By transfer to an account agai nst which the borrower can draw at
will, or

(4) By transfer to an escrow account, or
(5) By transfer to an earmarked account if
(i) The amount is not in excess of 10 percent of the l|oan, or

(ii) The loan is an acquisition and inprovenent |oan pursuant to
36. 4301, or

(iii) The loan is one submtted by a | ender of the class specified in
38 U.S.C. 1802(d) or 1803(a)(2).

(Authority: 38 U.S.C 1803(c)(1))
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Graduat ed Paynment Mortgage Loan. A loan for the purpose of acquiring a
single-famly dwelling unit involving a plan for repaynent in which a portion
of the interest due is deferred for a period of tinme. The interest so
deferred is added to the principal balance thus resulting in a principa
anount greater than at loan origination (negative anortization). The nonthly
paynents increase on an annual basis (graduate) for a predeterm ned period of
time until the paynents reach a level which will fully anortize the |oan
during the remaining loan term

(Authority: 38 U.S.C 1803(c) and (d))

Guaranty. The obligation of the United States, assunmed by virtue of 38
U S.C., chapter 37, to repay a specified percentage of a | oan upon the default
of the primary debtor

Hol der. The | ender on any subsequent assignee or transferee of the
guaranteed or insured obligation. For purposes of the assunption review
required by 38 U S.C. 1814, the term"holder" shall also apply to the servicer
of a loan guaranteed or insured under 38 U S.C., chapter 37

(Authority: 38 U S . C 1814)
Hone. Pl ace of residence.

| mprovenents. Any alteration that inproves the property for the purpose
for which it is occupied.

| ndebt edness. The unpaid principal and interest plus any other anounts
al  owabl e under the terns of a loan including those authorized by statute and
consistent with 36.4300 to 36.4393 of this part, inclusive, which have been
paid and debited to the | oan account as of the applicable date established
pursuant to paragraph (f) of 36.4319 or 36.4321 of this part.

(Authority: 38 U.S.C. 1832)

I nsurance. The obligation assunmed by the United States to indemify a
| ender to the extent specified in 36.4300 to 36.4393, inclusive, for any
| oss incurred upon any |oan insured under 38 U. . S.C. 1803(a)(2).

| nsurance Account. The record of the anpunt available to a | ender or
purchaser for |osses incurred on | oans insured under 38 U S.C. 1815.

Lender. The payee or assignee or transferee of an obligation at the
time it is guaranteed or insured. This termalso includes any sole
proprietorship, partnership, or corporation and the owners, officers, and
enpl oyees of a sole proprietorship, partnership, or corporation engaged in the
origination, procurenment, transfer, servicing, or funding or a loan which is
guaranteed or insured by VA

(Authority: 38 U S.C 1804(d); 1812(9))
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Lien. Any interest in, or power over, real or personal property,
reserved by the vendor, or created by the parties or by operation of |aw,

chiefly or solely for the purpose of assuring the paynent of the purchase
price, or a debt, and irrespective of the identity of the party in whomtitle



to the property is vested, including but not Iimted to nortgages, deeds with
a defeasance therein or collaterally, deeds of trust, security deeds,
mechani cs' |iens, |ease-purchase contracts, conditional sales contracts,

consi gnnment s.

Li quidation Sale. Any judicial, contractual or statutory disposition of
real property, under the terns of the loan instrunents and applicable law, to
liquidate a defaulted loan that is secured by such property. This includes a
vol untary conveyance nmade to avoid such disposition of the obligation or of
the security.

(Authority: 38 U.S.C. 1832)

Lot. A parcel of |land acceptable to the Secretary as a manuf actured
horme site.

(Authority: 38 U.S.C. 1810(a)(9))

Manuf actured Hone. A noveable dwelling unit designed and constructed
for year-round occupancy by a single fanily, on |and, containing permanent
eating, cooking, sleeping and sanitary facilities. A double-w de nmanufactured
honme is a noveabl e dwel ling designed for occupancy by one famly and
consisting of (1) two or nore units intended to be joined together
hori zontally when | ocated on a site, but capable of independent novenent or
(2) a unit having a section or sections which unfold along the entire length
of the unit. For the purposes of this section of the VA regul ati ons,
manuf act ured hone/ | ot | oans guaranteed under the purview of 36.4300 to
36.4393, inclusive, must be for units permanently affixed to a | ot and
considered to be real property under the laws of the State where it is
located. |If the loan is for the purchase of a nmanufactured home and lot it
must be considered as one | oan.

(Authority: 38 U.S.C. 1810(a)(9))

Net Loss (insured |oans). The indebtedness, plus any other charges
aut hori zed under 36.4313, renmining unsatisfied after the |iquidation of all
avai | abl e security and recourse to all intangible rights of the hol der agai nst
those obligated on the debt.

Net Value. The fair nmarket value of real property, ninus the total of
the costs the Secretary estinmates would be incurred by VA resulting fromthe
acqui sition and disposition of the property for property taxes, assessnents,
liens, property maintenance, property inprovenment, administration, and resale.
For purposes of determination of net value, "property inprovenent” is defined
as any repair which nust be conpleted to satisfy nininmmproperty requirenments
for existing construction as described by the Secretary. Costs other than
property inprovenent will be estinated as a percentage of the fair narket
val ue. Each year VA will reviewthe
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average operating expenses incurred for properties acquired under 36.4320
of this part which were sold during the preceding 3 fiscal years and the
average administrative cost to the government associated with the property
managenment activity. The cost itens reviewed will be:

(Authority: 38 U S. C 1832)



(1) Property Operating Expenses. All dishursenents made for paynent of
taxes, assessnents, liens, property maintenance and rel ated repairs,
managenent broker's fees and comm ssions, and any other charges to the
property account excluding property inprovenents and selling expenses.

(2) Selling Expenses. All disbursenents for sales conmm ssions plus any
other costs incurred and paid in connection with the sale of the property.

(3) Administrative Costs. An estimate of the total costs for VA of
personnel conpensation and overhead (including all travel, transportation
standard | evel user charges (SLUC), conmunication, utilities, printing,
suppl i es, equi pment, insurance clains and other services) associated with the
acqui sition, managenent and di sposition of property acquired under 36.4320 of
this part. The average adm nistrative costs will be determ ned by:

(i) Dividing the salary and benefits cost by the average nunber of
properties on hand and adjusting this figure based on the average holding time
for properties sold during the preceding fiscal year; then

(ii) Dividing part (i) by the VBA ratio of personal services to tota
obl i gations.

The three cost averages will be added and the sumwi |l be divided by the
average fair market value at the tine of acquisition for properties which were
sold during the 3 preceding fiscal years to derive the percentage to be used
in estimating net value. (The Secretary may, when determ ning property
managenment costs, group properties in incremental value brackets.) The

cal cul ation of net value will be based on the actual cost incurred over the
|ast 3 years. Based on fiscal year 1989 data, the percentage to be used when
calculating net value will be 11.45 percent. The fiscal year and the
percentage will be updated annually through a notice in the Federal Register

(Authority: 38 U.S.C. 1832)

(4) Governnment Cost of Funds. The estimated interest cost of funds
payabl e for property acquisition is determned by nmultiplying the average
hol ding tine (expressed in years) from property acquisition to resale for
properties acquired under 36.4320 of this part which were sold during the
preceding fiscal year by an interest rate equivalent to the yield on Treasury
obligations with a maturity
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conmparabl e to such average holding time. This yield is calculated fromthe
"Treasury Market Bid Yields at Constant Maturities: Bills, Notes and Bonds"
as prepared by the Departnent of the Treasury showi ng the average yields on
Treasury obligations for selected maturities. Source data for the cal cul ation
are the average yields during the last nonth of the preceding fiscal year for
the next |ower and next higher maturities as conpared to the average hol ding
time. The yield for the average holding tinme is interpolated fromthe yields
for these maturities. Based on fiscal year 1988 data, the percentage of fair
mar ket val ue representing the Governnent's cost of funds will be 4.45 percent.
The fiscal year and the percentage will be updated annually through a notice
in the Federal Register. The first three cost averages will be added and the
sumw || be divided by the average fair market value at the tine of
acquisition for properties which were sold during the 3 preceding fisca



years, and the percentage of fair narket val ue representing the Government's
cost of funds will be added to the quotient, to derive the percentage to be
used in estimating net value. (The Secretary nmay, when determ ning property
management costs, group properties in incremental value brackets.) The
calcul ation of net value will be based on the actual cost incurred over the
| ast 3 years plus the estinated interest cost to the Government of funds
payabl e for property acquisition in the current fiscal year. Based on fisca
year 1988 data, the percentage to be used when cal cul ating net value will be
15. 08 percent, which consists of 10.63 percent representing estimted actua
costs plus 4.45 percent representing estimated interest costs. The fisca
year and the percentages will be updated annually through a notice in the
Federal Register.

(Authority: 38 U.S.C. 1832)

Purchase Price. The entire |legal consideration paid or payabl e upon or
on account of the sale of property, exclusive of acquisition costs, or for the
cost of materials and | abor to be applied to the property.

Real Estate Loan. Any obligation incurred for the purchase of rea
property or a |leasehold estate as linmted in 36.4300 to 36.4393, inclusive,
or for the construction of fixtures or appurtenances thereon or for
alterations, inmprovenents, or repairs thereon required by 36.4300 to
36.4393, inclusive, to be secured by a lien on such property or is so secured.
Loans for the purpose specified in 38 U.S. C. 1810(a)(5) refinancing of
nortgage | oans or other liens on a dwelling or farmresidence), |loan for the
pur pose specified in 38 U S.C. 1810(a)(8) (refinancing of a VA guaranteed,
insured or direct loan to lower the interest rate) |oans for the purposes
specified in 38 U S.C. 1810(a)(9) (purchase of manufactured homes/lots or the
refinancing of such loans, in order to reduce the interest rate or purchase a
lot, in States in which manufactured hones, when pernanently affixed to a |ot,
are considered real property), and loans to purchase one-famly residentia
units in condom ni um housi ng devel opnents or projects within the purview of 38
U . S.C. 1810(a)(6) and 36. 4356 through 36.4360a shall al so be considered rea
estate | oans.
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Reasonabl e Val ue. That figure which represents the amount a reputable
and qualified appraiser, unaffected by personal interest, bias, or prejudice,
woul d recommend to a prospective purchaser as a proper price or cost in the
light of prevailing conditions.

Regi stered Mail. The term"registered nmail" wherever used in the
regul ations shall include certified mail

Repairs. Any alteration of existing inproved realty or equi pnent which
i s necessary or advisable for protective, safety or restorative purposes.

Repossessi on - Repossessed. Recovery or acquisition of such physica
control of property (pursuant to the provisions of the security instrunment or
as otherw se provided by law) as to nake further |egal or other action
unnecessary in order to obtain actual possession of the property or to dispose
of the sane by sale or otherw se

Resi dential Property (1) Any one-famly residential unit in a
condom ni um housi ng devel opnent within the purview of 38 U. S.C. 1810(a)(6) and



36. 4356 through 36.4360a; (2) any manufactured home permanently affixed to a
| ot owned or being purchased by a veteran and considered to be real property
under the laws of the State where it is located; and (3) any inproved rea
property (other than a condom ni um housi ng devel opment or a manufactured hone
and/or lot) or l|easehold estate therein as linmited by 36.4300 to 36.4393,
inclusive, the primary use of which is for occupancy as a hone, consisting of
not nmore than four famly units, plus an added unit for each eligible veteran
if more than one participates in the ownership thereof, or (4) any land to be
purchased out of the proceeds of a loan for the construction of a dwelling,
and on which such dwelling is to be erected.

(Authority: 38 U S.C. 1810(f)(2))

Secretary. The Secretary of Veterans Affairs, or any enpl oyee of VA
authorized to act in the Secretary's stead.

Servicing Agent. An agent designated by the loan holder as the entity
to collect installments on the | oan and/or perform other functions as
necessary to protect the interests of the hol der

(Authority: 38 U S.C. 1814)

Speci fied Amount. A sum equal to the I esser of the net value of rea
property or the total indebtedness secured thereby, which the Secretary
designates as the mininumanount to be credited to the indebtedness incident
to a liquidation sale.

(Authority: 38 U S. C. 1832)
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Unguar anteed Portion of the |Indebtedness. The indebtedness conputed as
of the applicable date of under paragraph (f) of 36.4319
or 36.4321 of this part mnus the anbunt of the guaranty payabl e as of such
dat e.

(Authority: 38 U S . C. 1816)
GENERAL PROVI SI ONS
36. 4302 COVPUTATI ON OF GUARANTI ES OR | NSURANCE CREDI TS

(a) Wth respect to a loan to a veteran guaranteed under 38 U.S.C. 1810

the guaranty shall not exceed the | esser of the dollar amount of entitlenent

avail able to the veteran; or

(1) 50 percent of the original principal |oan amount where the | oan
anmount is not nore than $45, 000; or

(2) $22,500 where the original principal |oan exceeds $45,000, but is
not nore than $56, 250; or

(3) Except as provided in subparagraph (4), the | esser of $36,000 or 40
percent of the original principal |oan amount where the | oan anpbunt exceeds
$56, 250; or

(4) The lesser of $46,000 or 25 percent of the original principal |oan



amount where the | oan anobunt exceeds $144,000 and the loan is for the purchase
or construction of a honme or the purchase of a condoni niumunit.

(Authority: 38 U.S.C. 1803(a))

(b) Wth respect to a | oan guaranteed under 38 U.S.C. 1810(a)(8) or
(9)(B)(i) the dollar ampbunt of guaranty may not exceed the original dollar
amount of guaranty on the | oan being refinanced.

(Authority: 38 U.S.C. 1803(a))

(c) An anpunt equal to 15 percent of the original principal anount of
each insured |loan shall be credited to the insurance account of the |ender and
shal | be charged agai nst the guaranty entitlenent of the borrower: Provided
That no | oan may be insured unless the borrower has sufficient entitlenent
remaining to permt such credit.

(d) Subject to the provisions of paragraph (g) of 36.4303, the
followi ng fornmul as shall govern the conmputation of the amount of the guaranty
or insurance entitlenment which remains available to an eligible veteran after
prior use of entitlenent:

(1) |If a veteran previously secured a nonrealty (business) |oan, the
amount of nonrealty entitlenent used is doubl ed and subtracted from $36, 000.
The sumrenmaining is the anount of available entitlenent for use except that
(i) entitlenment nmay be increased by
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up to $10,000 if the | oan ambunt exceeds $144,000 and the loan is for purchase
or construction of a honme or purchase of a condom nium and (ii) entitlenent
for manufactured hone | oans that are to be guaranteed under 38 U.S.C. 1812 may
not exceed $20, 000.

(2) If a veteran previously secured a realty (hone) |oan, the anount of
realty (hone) loan entitlenent used is subtracted from $36, 000. The sum
remaining is the anbunt of available entitlenent for use except that (i)
entitlement may be increased by up to $10,000 if the |oan ambunt exceeds
$144,000 and the loan is for purchase or construction of a hone or purchase of
a condom nium and (ii) entitlenent for manufactured home | oans that are to be
guar anteed under 38 U.S.C. 1812 may not exceed $20, 000.

(3) If a veteran previously secured a manufactured hone | oan under 38
U S.C. 1812; the anount of entitlenent used for that loan is subtracted from
$36,000. The sumremaining is the amount of available entitlenent for hone
| oans or manufactured home/l ot | oans guaranteed under 38 U.S.C. 1810, except
that entitlement nmay be increased by up to $10,000 if the | oan anmount exceeds
$144,000 and the loan is for purchase or construction of a hone or purchase of
a condom nium To determine the amount of entitlenment available for
manuf act ured hone | oans, processed under 38 U.S.C. 1812, the anount of
entitlement previously used for that purpose is subtracted from $20,000. The
sumrenmaining is the anbunt of available entitlenent for use for nmanufactured
hone | oan purposes under 38 U.S.C. 1812

(Authority: 38 U.S.C 1803(a), 1812(c)(4))

(e) For the purpose of conputing the remaining guaranty or insurance



benefit to which a veteran is entitled, |oans guaranteed prior to the
ef fective date of 36.4300 to 36.4393, inclusive, shall be taken into
consideration as if made subsequent thereto.

(f) A loan eligible for insurance may be either guaranteed or insured
at the option of the borrower and the lender: Provided, That if the Secretary
is not advised of the exercise of such option at the tinme the loan is reported
pursuant to 36.4303, such loan will not be eligible for insurance.

(g) A guaranty is reduced or increased pro rata with any deduction or
i ncrease in the anmount of the guaranteed indebtedness, but in no event will
the anpunt payable on a guaranty or the percentage of the indebtedness
corresponding to that of the original guaranty whichever is |less. However, on
a graduated paynent nortgage | oan, the percentage of guaranty applicable to
the original |oan anount pursuant to paragraph (a) of this section shall apply
to the | oan indebtedness to the extent schedul ed deferred interest is added to
principal during the graduation period w thout regard to the original nmaxinum
dol | ar armount of guaranty.

(Authority: 38 U S.C. 1803(b) and (d))
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(h) The ampbunt of any guaranty or the anount credited to a | ender's
i nsurance account in relation to any insured | oan shall be charged agai nst the
original or renmainder of the guaranty benefit of the borrower. Conplete or
partial liquidation, by payment or otherw se, of the veteran's guaranteed or
i nsured i ndebt edness does not increase the remai nder of the guaranty benefit,
if any, otherwi se available to the veteran. Wen the maxi mum anmount of
guaranty or insurance legally available to a veteran shall have been granted,
no further guaranty or insurance is available to the veteran

(i) Notw thstanding the provisions of paragraph (g) of this section
the Secretary may exclude the ampbunt of guaranty or insurance entitlenment used
for any guaranteed or insured | oan provided:

(1) The property which served as security for the | oan has been
di sposed of by the veteran, or has been destroyed by fire or other natura
hazard; and

(2) The loan has been repaid in full, or the Secretary has been
rel eased fromliability as to the loan, or if the Secretary has suffered a
| oss on said | oan, such | oss has been paid in full; or

(3) A veteran-transferee has agreed to assune the outstandi ng bal ance
on the |l oan and consented to the use of his or her entitlenent to the extent
the entitlenent of the veteran-transferor has been used originally.

(4) The loan has been repaid in full, and the I oan for which the
veteran seeks to use entitlenment is secured by the sane property which secured
the fully repaid | oan.

(Authority: 38 U S.C 1810(e)(3))
(j)(1) The anount of guaranty entitlenment, avail able and unused, of an

eligible unmarri ed surviving spouse (whose eligibility does not result from
his or her own service) is determnable in the sanme manner as in the case of



any veteran, and any entitlenent which the decedent (who was his or her
spouse) used shall be disregarded. A certificate as to the eligibility of
such surviving spouse, issued by the Secretary, shall be a condition precedent
to the guaranty or insurance of any |loan made to a surviving spouse in such
capacity.

(Authority: 38 U S.C. 1801(a))

(2) An unmarried surviving spouse who was a co-obligor under an
exi sting VA guaranteed, insured or direct |oan shall be considered to be a
veteran eligible for an interest rate reduction refinancing |oan pursuant to
38 U.S.C. 1810(a)(8) or (9)(B)(i).

(Authority: 38 U S.C. 1810(e)(3))
(Authority: 38 U S.C 210(c), 1803(c)(1))
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36. 4303 REPORTI NG REQUI REMENTS

(a) Wth respect to | oans automatically guaranteed under 38 U S.C
1803(a) (1) evidence of the guaranty will be issuable to a | ender of a class
described under 38 U . S.C. 1802(d) if the loan is reported to the Secretary
within 60 days following full disbursement, and upon the certification of the
| ender that:

(1) No default exists thereunder which has continued for nore than 30
days;

(2) Except for acquisition and inprovenent |oans as defined in

36.4301, any construction, repairs, alterations, or inprovenents effected
subsequent to the appraisal of reasonable value, and paid for out of the
proceeds of the |oan, which have not been inspected and approved upon
conmpl etion by a conpliance inspector designated by the Secretary have been
conpl eted properly in full accordance with the plans and specifications upon
which the original appraisal was based, and any devi ati ons or changes of
identity in said property have been approved as required in 36.4304
concerni ng guaranty or insurance of |oans to veterans;

(3) The loan conforns otherwise with the applicable provisions of 38
U S.C., chapter 37 and of the regul ations concerning guaranty or insurance of
| oans to veterans.

(Authority: 38 U.S.C 1803(c)(1))

(b) Loans made pursuant to 38 U. . S.C 1815 although not entitled to
automati c insurance thereunder may, when nade by a | ender of a class described
in 38 U.S.C. 1802(d)(1l), be reported for issuance of an insurance credit.

(Authority: 38 U.S.C 1802(d), 1815)

(c) Each loan proposed to be nade to an eligible veteran by a | ender
not within a class described in 38 U S.C. 1802(d) shall be subnmitted to the
Secretary for approval prior to closing. Lenders described in 38 U.S. C
1802(d) shall have the optional right to submt any |oan for such prior
approval. The Secretary upon determ ning any |oan so subnitted to be eligible



for a guaranty, or for insurance, will issue a certificate of commtnent with
respect thereto.

(d) Acertificate of conmmtnent shall entitle the holder to the
i ssuance of the evidence of guaranty or insurance upon the ultinmate actua
paynent of the full proceeds of the | oan for the purposes described in the
original report and upon the subm ssion within 60 days thereafter of a
suppl enental report showi ng that fact and:

(1) The identity of any property purchased therewth,

(2) That all property purchased or acquired with the proceeds of the
| oan has been encunbered as required by the regul ati ons concerni ng guaranty or
i nsurance of |oans to veterans,
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(3) Except for acquisition and inprovenent |oans as defined in

36.4301, any construction, repairs, alterations, or inprovenents paid for out
of the proceeds of the | oan which have not been inspected and approved
subsequent to conpletion by a conpliance inspector designated by the Secretary
have been conpleted properly in full accordance with the plans and
speci fications upon which the original appraisal was based and that any
devi ati ons or changes of identity in said property have been approved as
required by 36.4304;

and

(4) That the loan conforns otherwise with the applicable provisions of
38 U.S.C., chapter 37 and the regul ati ons concerni ng guaranty or insurance of
| oans to veterans.

(Authority: 38 U S.C. 1803(c)(1))

(e) Upon the failure of the lender to report in accordance with the
provi sions of paragraph (d) of this section the certificate of commtnent
shal | have no further effect, or the anount of guaranty or insurance shall be
reduced pro rata, as nay be appropriate under the facts of the case:

Provi ded, neverthel ess, That if the |loan otherw se neets the requirenents of
this section, said certificate of commitnment may be given effect by the
Secretary, notwithstanding the report is received after the date otherw se
required.

(f) Evidence of a guaranty will be issued by the Secretary by
appropriate endorsenment on the note or other instrunent evidencing the
obligation, or by a separate certificate at the option of the lender. Notice
of credit to an insurance account will be given to the |lender. Unused
certificates of eligibility issued prior to March 1, 1946, are void. No
certificate of conmtment shall be issued and no | oan shall be guaranteed or
i nsured unless the |l ender, the veteran, and the |l oan are shown to be eligible.
Evi dence of guaranty or insurance will not be issued on any loan for the
purchase or construction of residential property unless the veteran, or the
veteran's spouse in the case of a veteran who cannot occupy the property
because of active duty status with the Arned Forces, certifies in such formas
the Secretary shall prescribe, that the veteran, or spouse of the active duty
veteran, intends to occupy the property as his or her home. GQuaranty or
i nsurance evidence will not be issued on any | oan for the alteration
i mprovenent, or repair of any residential property or on a refinancing |oan



unl ess the veteran, or spouse of an active duty service nenber, certifies that
he or she presently occupies the property as his or her hone. An exception to
this is if the home inprovenent or refinancing |loan is for extensive changes
to the property which will prevent the veteran or the spouse of the active
duty veteran from occupying the property while the work is being conpl eted.

In such case the veteran or spouse of the active duty veteran nust certify
that he or she intends to occupy or to reoccupy the property as his or her
hone upon conpl etion of the substantial inprovenents or repairs. Al of the
mentioned certifications nmust make place at the time of |oan
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application and cl osing except in the case of |oans automatically guaranteed,
in which case veterans or in the case of an active duty veteran, the veteran's
spouse shall make the required certifications only at the tinme the loan is

cl osed.

(Authority: 38 U.S.C. 1804(c))

(g) Subject to conpliance with the regul ati ons concerni ng guaranty or
i nsurance of loans to veterans, the certificate of guaranty or the evidence of
insurance credit will be issuable within the available entitlenent of the
veteran on the basis of the loan stated in the final |oan report or
certification of |oan di sbursenent, except for refinancing |oans for interest
rate reductions. The available entitlenent of a veteran will be determ ned by
the Secretary as of the date of receipt of an application for guaranty or
i nsurance of a loan or of a loan report. Such date of receipt shall be the
date the application or loan report is date stanped into the Department of
Veterans Affairs. Eligibility derived fromthe nost recent period of service.

(1) Shall cancel any unused entitlenent derived fromany earlier period
of service, and

(2) Shall be reduced by the anount by which entitlenment from service
during any earlier period has been used to obtain a direct, guaranteed, or
i nsured | oan.

(i) On property which the veteran owns at the tine of application, or

(ii) As to which the Secretary has incurred actual liability or |oss,
unless in the event of loss or the incurrence and paynent of such liability by
the Secretary the resulting i ndebtedness of the veteran to the United States
has been paid in full.

Provided, That if the Secretary issues or has issued a certificate of
conmitnent covering the |oan described in the application for guaranty or
insurance or in the loan report, the anount and percentage of guaranty or the
amount of the insurance credit contenplated by the certificate of commtnent
shall not be subject to reduction if the |oan has been or is closed on a date
which is not later than the expiration date of the certificate of conmtnent,
notw t hstanding that the Secretary in the neantine and prior to the issuance
of the evidence of guaranty or insurance shall have incurred actual liability
or loss on a direct, guaranteed, or insured | oan previously obtained by the
borrower. For the purposes of this paragraph, the Secretary will be deened to
have incurred actual loss on a guaranteed or insured loan if the Secretary has
paid a guaranty or insurance claimthereon and the veteran's resultant

i ndebt edness to the Governnent has not been paid in full, and to have incurred



actual liability on a guaranteed or insured loan if the Secretary is in
receipt of a claimon the guaranty or insurance or is in receipt of a notice
of default. |In the case of a direct loan, the Secretary will be deened to
have incurred an actua
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loss if the loan is in default. A loan, the proceeds of which are to be

di sbursed progressively or at intervals, will be deenmed to have been cl osed
for the purposes of this paragraph if the |oan has been conpleted in all
respects excepting the actual "pay-out" of the entire | oan proceeds.

(Authority: 38 U.S.C. 1802(a), 1810(c))

(h) Any anmounts which are disbursed for an ineligible purpose shall be
excluded in conputing the anobunt of guaranty or insurance credit.

(i) Notw thstanding the | ender has erroneously, but without intent to
m srepresent, made certification with respect to paragraph (a)(1) of this
section, the guaranty or insurance will beconme effective upon the curing of
such default and its continuing current for a period of not |ess than 60 days
thereafter. For the purpose of this paragraph a loan will be deened current
so long as the installnent is received within 30 days after its due date.

(j) No guaranty or insurance comm tnent or evidence of guaranty or
i nsurance will be issuable in respect to any loan to finance a contract which

(1) 1Is for the purchase, construction, repair, alteration, or
i mprovenent of a dwelling or farmresidence;

(2) |Is dated on or after June 4, 1969

(3) Provides for a purchase price or cost to the veteran in excess of
the reasonabl e val ue established by the Secretary; and

(4) Was signed by the veteran prior to the veteran's receipt of notice
of such reasonabl e val ue;

unl ess such contract includes, or is anended to include, a provision
substantially as foll ows:

It is expressly agreed that, notw thstandi ng any ot her provisions of
this contract, the purchaser shall not incur any penalty by forfeiture of
earnest noney or otherw se or be obligated to conplete the purchase of the
property described herein, if the contract purchase price or cost exceeds the
reasonabl e val ue of the property established by the Departnent of Veterans
Affairs. The purchaser shall, however, have the privilege and option of
proceeding with the consummati on of this contract without regard to the anount
of the reasonabl e val ue established by the Departnment of Veterans Affairs.

(Authority: 38 U.S.C 210(c), 1803(c)(1))

(k) Wth respect to any |loan for which a conmtnment was nade on or
after March 1, 1988, the Secretary nust be notified whenever the hol der
recei ves know edge of disposition of the residential property securing a
Depart ment of Veterans Affairs guaranteed | oan
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(1) If the seller applies for prior approval of the assunption of the
| oan, then:

(i) A holder (or its authorized servicing agent) who is an automatic
| ender nust exam ne the creditworthiness of the purchaser and determ ne
compliance with the provisions of 38 U S.C. 1814. The creditworthiness review
must be performed by the party that has automatic authority. |[If both the
hol der and its servicing agent are autonatic | enders, then they nust decide
bet ween t hensel ves which one will make the determi nation of creditworthiness,
whet her the loan is current and whether there is a contractual obligation to
assune the loan, as required by 38 U.S.C. 1814. |If the actual |oan hol der
does not have automatic authority and its servicing agent is an automatic
| ender, then the servicing agent nmust nmake the determ nations required by 38
U.S.C. 1814 on behalf of the holder. The actual holder will remain ultimtely
responsi ble for any failure of its servicing agent to conply with the
applicabl e | aw and Departnent of Veterans Affairs regul ations.

(A) If the assunmption is approved and the transfer of the security is
conpl eted, then the notice required by this paragraph shall consist of the
credit package (unless previously provided in accordance w th paragraph
(K)(1D)(i)(B) of this section) and a copy of the executed deed and/or
assunption agreement as required by the Departnent of Veterans Affairs office
of jurisdiction. The notice shall be subnmitted to the Departnent of Veterans
Affairs with the Departnment of Veterans Affairs receipt for the funding fee
provided for in 36.4312(e)(3) of this part.

(B) If the application for assunption is di sapproved, the hol der shal
notify the seller and the purchaser that the decision my be appealed to the
Department of Veterans Affairs office of jurisdiction with 30 days. The
hol der shall nake available to that Departnment of Veterans Affairs office all
items used by the holder in making the holder's decision in case the decision
is appealed to the Departnment of Veterans Affairs. |If the application renmains
di sapproved after 60 days (to allow tine for appeal to and review by the
Departnent of Veterans Affairs) then the holder nust refund $50 of any fee
previously coll ected under the provisions of

36.4312(d)(8) of this part. |If the application is subsequently approved and
the sale is conpleted, then the holder (or its authorized servicing agent)
shal | provide the notice described in paragraph (k)(1)(i)(A) of this section

(O In performng the requirenents of paragraphs (k)(1)(i)(A) or
(K)(1D)(i)(B) of this section the holder nmust complete its exam nation of the
creditworthi ness of the prospective purchaser and advise the seller no later
than 45 days after the date of receipt by the holder of a conplete application
package for the approval of the assunption. The 45-day period may be extended
by an interval not to exceed the tine caused by delays in processing of the
applicati on which are docunented as beyond the control of the hol der, such as
enpl oyers or dispositories not responding to requests for verifications, which
were tinmely forwarded, or followps on those requests.
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(ii) If neither the holder nor its authorized servicing agent is an

automatic | ender, the notice to the Departnment of Veterans Affairs shal
i ncl ude:



(A) Advice regarding whether the loan is current or in default;
(B) A copy of the purchase contract; and

(C© A conplete credit package devel oped by the hol der which the
Secretary may use for determning the creditworthiness of the purchaser

(D) The notice and docunents required by this section nust be submitted
to the Departnent of Veterans Affairs office of jurisdiction no later than 35
days after the date of receipt by the holder of a conplete application package
for the approval of the assunption, subject to the sane extensions as provided
in paragraph (k)(1)(i) of this section. |[If the assunption is not
automatically approved by the holder or its authorized agent, pursuant to the
automatic authority provisions, $50 of any fee collected in accordance with
36.4312(d)(8) of this part must be refunded. |f the Departnment of Veterans
Affairs does not approve the assunption, the holder will be notified and an
additional $50 of any fee collected under 36.4312(d)(8) of this section nust
be refunded foll owi ng the expiration of the 30-day appeal period set out in
paragraph (k) (1)(i)(B) of this section. |If such an appeal is nade to the
Department of Veterans Affairs, then the review will be conducted at the
Depart ment of Veterans Affairs office of jurisdiction by an individual who was
not involved in the original disapproval decision. |If the application for
assunption is approved and the transfer of security is conpleted, then the
hol der (or its authorized servicing agent) shall provide the notice required
i n paragraph (k) (1)(i)(A) of this section

(2) If the seller fails to notify the hol der before disposing of
property securing the |loan, the holder shall notify the Secretary within 60
days after learning of the transfer. Such notice shall advise whether or not
the holder intends to exercise its option to i mediately accel erate the | oan
and whet her or not an opportunity will be extended to the transferor and
transferee to apply for retroactive approval of the assunption under the terns
of this paragraph.

(Authority: 38 U S.C 1814)
36.4304 DEVI ATI ONS, CHANGES OF | DENTI TY

A deviation of nmore than 5 percent between the estimates upon which a
certificate of comm tment has been issued and the report of final paynent of
the proceeds of the loan, or a change in the identity of the property upon
which the original appraisal was based, will invalidate the certificate of
commi t nent unl ess such deviation or change be approved by the Secretary. Any
deviation in excess of 5 percent or change in the identity of the property
upon
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whi ch the original appraisal was based nust be supported by a new or

suppl enent al apprai sal of reasonable value: Provided, That substitution of
materials of equal or better quality and val ue approved by the veteran and the
desi gnat ed apprai ser shall not be deened a "change in the identify of the
property” within the purview of this section. A deviation not in excess of 5
percent will not require the prior approval of the Secretary.

36. 4305 PARTI AL DI SBURSEMENT



In cases where intervening circunstances nmake it inpracticable to
conpl ete the actual paying out of the loan originally proposed, or justify the
| ender in declining to nmake further di sbursenents on a construction |oan
evi dence of guaranty or of insurance of the |oan or the proper pro rata part
thereof will be issuable if the loan is otherwise eligible for automatic
guaranty or a certificate of comm tnent was issued thereon, Provided:

(a) Areport of the loan is submitted to the Secretary within a
reasonabl e ti me subsequent to the | ast disbursenment, but in no event nore than
90 days thereafter, unless report of the facts and circunmstances is nmade and
an extension of time obtained fromthe Secretary.

(b) There has been no default on the | oan, except that the existence of
a default shall not preclude issuance of a guaranty certificate or insurance
advice if a certificate of commtnent was issued with respect to the | oan

(c) The Secretary determines that a person of reasonabl e prudence
simlarly situated woul d not make further disbursenments in the situation
present ed.

(d) There has been full conpliance with the provisions of 38 U S. C.,
chapter 37 and of the applicable regulations up to the time of the |ast
di sbur serent .

(e) In the case of a construction | oan when the construction is not
fully conpleted, the ambunt and percentage of the guaranty and the anount of
the |l oan for the purposes of insurance or accounting to the Secretary shall be
based upon such portion of the anmount di sbursed out of the proceeds of the
| oan whi ch, when added to any other paynents made by or on behalf of the
veteran to the builder or the contractor, does not exceed 80 percent of the
val ue of that portion of the construction performed (basing value on the
contract price) plus the sum if any, disbursed by the | ender out of the
proceeds of the loan for the Iand on which the construction is situated: And
provi ded further, That the |l ender shall certify as foll ows:

(1) Any anmount advanced for land is protected by title or lien as
provided in the regul ati ons concerning guaranty or insurance of |loans to
vet erans; and
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(2) No enforceable liens, for any work done or material furnished for
that part of the construction conpleted and for which paynment has been nade
out of the proceeds of the | oan, exist or can cone into existence.

36. 4306 REFI NANCI NG OF MORTGAGE OR OTHER LI EN | NDEBTEDNESS

(a) Any loan for the purpose of refinancing (38 U S.C. 1810(a)(5)) an
exi sting nortgage |oan or other indebtedness secured by a lien of record on a
dwel ling or farmresi dence owned and occupied or to be reoccupied if the
refinancing loan is for the conpletion of najor alterations, repairs, or
i nprovenents to the property, by an eligible veteran as the veteran's hone, or
in the case of an eligible veteran unable to occupy the property because of
active duty status in the Arned Forces, occupied or to be reoccupied by the
veteran's spouse as the spouse's hone, shall be eligible for guaranty in an
amount as conputed under 36.4302(a) provided that --



(1) The amount of the | oan nay not exceed an anount equal to 90 percent
of the reasonabl e value of the dwelling or farmresidence which will secure
the |l oan, as determned by the Secretary.

(Authority: 38 U.S.C. 1810(e)(1) and 1810(h))

(2) The dollar anobunt of discount, if any, to be paid by the veteran is
reasonabl e in anpbunt as determ ned by the Secretary in accordance with
36.4312(d) (7) (i),

(3) The loan is otherwise eligible for guaranty.
(b) Reserved.

(c) Nothing shall preclude guaranty of a loan to an eligible veteran
havi ng honme | oan guaranty entitlenment to refinance under the provisions of 38
U S.C 1810(a)(5) a VA guaranteed or insured (or direct) nortgage |oan nade to
himor her which is outstanding on the dwelling or farmresi dence owned and
occupi ed or to be reoccupied after the conpletion of major alterations,
repairs, or inprovenments to the property, by the veteran as a hone, or in the
case of an eligible veteran unable to occupy the property because of active
duty status in the Armed Forces, occupied or to be reoccupied by the veteran's
spouse as the spouse's hone.

(Authority: 38 U.S.C 1810(e)(1))

(d) A refinancing |loan may include contractual prepaynent penalties, if
any, due the holder of the nortgage or other lien indebtedness to be
refi nanced.

(e) Reserved.
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(f) Nothing in this section shall preclude the refinancing of the
bal ance due for the purchase of |and on which new construction is to be
financed through the proceeds of the |oan, or the refinancing of the bal ance
due on an existing land sale contract relating to a veteran's dwelling or farm
resi dence.

(g) A veteran nay refinance (38 U S.C. 1810(a)(9)(B)(ii)) an existing
| oan that was for the purchase of, and is secured by, a manufactured hone in
order to purchase the ot on which the manufactured home is or will be
permanent|y affixed, provided the follow ng requirenments are net:

(1) The refinancing of a manufactured hone and the purchase of a |ot
must be considered as one | oan;

(2) The manufactured home upon being pernanently affixed to the Iot
will be considered to be real property under the laws of the State where it is
| ocat ed;

(3) The loan nmust be secured by the same manufactured hone which is
bei ng refinanced and the real property on which the manufactured hone is or
wi |l be | ocated;

(4) The anmount of the |oan nay not exceed an anount equal to the sum of



the bal ance of the | oan being refinanced; the purchase price, not to exceed
the reasonabl e value of the lot; the costs of the necessary site preparation
of the ot as determ ned by the Secretary; a reasonable discount as authorized
in 36.4312(d)(6) with respect to that portion of the |oan used to refinance
the existing purchase nmoney lien on the nmanufactured home, and cl osing costs
as authorized in 36.4312.

(5) If the |oan being refinanced was guaranteed by VA, the portion of
the | oan made for the purpose of refinancing an existing purchase noney
manuf act ured hone | oan may be guaranteed without regard to the outstanding
guaranty entitlenment available for use by the veteran, and the veteran's
guaranty entitlenment shall not be charged as a result of any guaranty provided
for the refinancing portion of the loan. For the purposes enunerated in 38
U S.C. 1802(b) the refinancing portion of the |loan shall be considered to have
been obtained with the guaranty entitlenment used to obtain the VA-guaranteed
| oan bei ng refinanced. The total guaranty for the new | oan shall be the sum
of the guaranty entitlenent used to obtain the VA-guaranteed | oan being
refinanced and any additional guaranty entitlenent available to the veteran
However, the total guaranty may not exceed the guaranty anount as cal cul ated
under 36.4302(a) of this part.

36.4306a | NTEREST RATE REDUCTI ON REFI NANCI NG LOAN

(a) Pursuant to 38 U . S.C. 1810(a)(8) and (9)(B)(i), a veteran may
refinance an existing VA guaranteed, insured or direct |oan to reduce the
interest rate payable on the existing |oan provided the follow ng requirenents
are met:
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(1) The loan nust be secured by the same dwelling or farmresidence as
the | oan being refinanced; and

(2) The veteran nust own the dwelling or farmresidence securing the
| oan; and

(i) Must occupy the dwelling or residence as his or her hone; or

(ii) Must have previously occupied the dwelling or residence as his or
her home and nust certify, in such formas the Secretary shall require, that
he or she has previously occupied the dwelling or residence; or

(iii) In any case in which the veteran is on, or was on, active duty
status as a nenber of the Armed Forces and is unable, or was unable, to occupy
the residence or dwelling as a home because of such active duty status, the
spouse of the veteran nust occupy, or nust have previously occupied, such
dwel I ing or residence as the spouse's hone and nust certify to that occupancy
in such formas the Secretary shall require.

(Authority: 38 U.S.C 1810(e)(1))

(3) The anobunt of the refinancing | oan may not exceed an anpunt equa
to the sum of the balance of the | oan being refinanced and such cl osing costs
as authorized by 36.4312(d) and a discount not to exceed a dollar amount
determined in accordance with

36.4312(d) (7)(i);



(4) The dollar anpbunt of the guaranty of the 38 U S.C. 1810(a)(8) or
(9)(B)(i) loan may not exceed the original dollar anount of guaranty
applicable to the | oan being refinanced, |ess any dollar anmount of guaranty
previously paid as a claimon the | oan being refinanced; and

(5) The termof the refinancing loan (38 U.S.C. 1810(a)(8)) may not
exceed the original termof the |oan being financed plus ten years or the
maxi mum | oan term al |l omed under 38 U.S.C. 1803(d) (1), whichever is less. For
manuf act ured hone | oans that were previously guaranteed under 38 U S.C. 1812
the loan term if being refinanced under 38 U . S.C. 1810(a)(9)(B) (i), may
exceed the original termof the |oan but may not exceed the nmaxi numloan term
al | owed under 38 U.S.C. 1803(d)(1).

(Authority: 38 U.S.C. 1810(e)(1))

(b) Notwi thstanding any other regulatory provision, the interest rate
reduction refinancing | oan may be guaranteed w thout regard to the anount of
guaranty entitlement available for use by the veteran, and the amount of the
veteran's remai ning guaranty entitlenment, if any, shall not be charged for an
interest rate reduction refinancing loan. The interest rate reduction
refinancing loan will be guaranteed with the | esser of the entitlenment used by
the veteran to obtain the |oan being refinanced or the anmount of the guaranty
as cal cul ated under 36.4302(a) of this part. The veteran's |oan
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guaranty entitlenment originally used for the purpose as enunerated in 38

U S.C 1810(a)(1) through (7) and (9)(A) (i) and (ii) and subsequently
transferred to an interest rate reduction refinancing loan (38 U.S.C
1810(a)(8) or (9)(B)(i)) shall be eligible for restorati on when the interest
rate reduction refinancing | oan or subsequent interest rate reduction
refinancing |l oans on the sane property neets the requirenents of 36.4302(h).

(Authority: 38 U.S.C. 1803(a))

(c) Title to the estate which is refinanced for the purpose of an
interest rate reduction nust be in conformty with 36.4350.

(Authority: 38 U.S.C. 1810(a)(8), (9)(B)(i) and (e))
36.4307 JO NT LOANS

(a) Except as provided in paragraph (b) of this section, the prior
approval of the Secretary is required in respect to any loan to be nade to two
or more borrowers who becone jointly and severally liable, or jointly liable
therefor, and who will acquire an undivided interest in the property to be
purchased or who will otherw se share in the proceeds of the loan, or in
respect to any loan to be nade to an eligible veteran whose interest in the
property owned, or to be acquired with the |oan proceeds, is an undivided
interest only, unless such interest is at |east a 50 percent interest in a
partnership. The anmount of the guaranty or insurance credit shall be conputed
in such cases only on that portion of the |oan allocable to the eligible
veteran which, taking into consideration all relevant factors, represents the
proper contribution of the veteran to the transaction. Such |oans shall be
secured to the extent required by 38 U S.C., chapter 37 and the regul ati ons
concerni ng guaranty or insurance of |oans to veterans.



(b) Notwithstanding the provisions of paragraph (a) of this section
the joinder of the spouse of a veteran-borrower in the ownership of
residential property shall not require prior approval or preclude the issuance
of a guaranty or insurance credit based upon the entire anmount of the |oan
If both spouses be eligible veterans, either or both may, w thin permssible
maxi ma, utilize available guaranty or insurance entitl enent.

(c) For the purpose of determning the rights and the liabilities of
the Secretary with respect to a | oan subject to paragraph (a) of this section
credits legally applicable to the entire | oan shall be applied as foll ows:

(1) Prepaynents made expressly for credit to that portion of the
i ndebt edness allocable to the veteran (including the gratuity paid pursuant to
former provisions of law), shall be applied to such portion of the
i ndebt edness. Al other paynents shall be applied ratably to those portions
of the | oan allocable respectively to the veteran and to the other debtors.
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(2) Proceeds of the sale or other liquidation of the security shall be
applied ratably to the respective portions of the |oan, such portion of the
proceeds as represents the interest of the veteran being applied to that
portion of the loan allocable to such veteran.

36.4308 TRANSFER OF TI TLE BY BORROAER OR MATURI TY BY DEMAND CR
ACCELERATI ON

(a) Except as provided by paragraph (b) or (c) of this section the
conveyance of or other transfer of title to property by operation of |aw or
ot herwi se, after the creation of a lien thereon to secure a loan which is
guaranteed or insured in whole or in part by the Secretary, shall not
constitute an event of default, or acceleration of maturity, elective or
ot herwi se, and shall not of itself ternminate or otherw se affect the guaranty
or insurance.

(b)(1) The Secretary may issue guaranty on loans in which a State,
Territorial, or local governmental agency provides assistance to a veteran for
the acquisition of a dwelling. Such loans will not be considered ineligible
for guaranty if the State, Territorial, or local authority, by virtue of its
| aws or regulations or by virtue of Federal |aw, requires the accel eration of
maturity of the | oan upon the sale or conveyance of the security property to a
person ineligible for assistance fromsuch authority.

(2) At the time of application for a |oan assisted by a State,
Territorial, or local governmental agency, the veteran-applicant nmust be fully
i nfornmed and consent in witing to the housing authority restrictions. A copy
of the veteran's consent statenent nust be forwarded with the | oan application
or the report of a |oan processed on the automatic basis.

(Authority: 38 U.S.C. 1803(c))

(c) Any housing loan which is financed under 38 U.S.C., chapter 37, and
to which section 1814 of that chapter applies, shall include a provision in
the security instrunent that the holder nay declare the | oan i medi ately due
and payabl e upon transfer of the property securing such loan to any transferee
unl ess the acceptability of the assunption of the | oan is established pursuant
to section 1814.



(1) A holder may not exercise its option to accelerate a | oan upon

(i) The creation of a lien or other encunbrance subordinate to the
| ender's security instrunent which does not relate to the transfer of rights
of occupancy in the property;

(ii) The creation of a purchase noney security interest for househol d
appl i ances;

(iii) A transfer by devise, descent, or operation of |aw on the death
of a joint tenant or tenant by the entirety;
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(iv) The granting of a |easehold interest of three years or |ess not
containing an option to purchase;

(v) Atransfer to a relative resulting fromthe death of a borrower;

(vi) A transfer where the spouse or children of the borrower becone
joint owners of the property with the borrower;

(vii) Atransfer resulting froma decree of a dissolution of narriage,
| egal separation agreenent, or froman incidental property settlenent
agreenment by which the spouse of the borrower becones the sole owner of the
property. |In such a case the borrower shall have the option of applying
directly to the Departnent of Veterans Affairs regional office of jurisdiction
for a release of liability in accordance with 36.4323 of this part; or

(viii) Atransfer into an inter vivos trust in which the borrower is
and remai ns a beneficiary and which does not relate to a transfer of rights of
occupancy in the property.

(2) The nortgage or deed of trust and the promi ssory note or bond
evidencing a loan to which this paragraph applies shall bear in a conspicuous
position in capital letters on the first page of the docunent in type at |east
2 1/2 times larger than the regular type on such page the foll ow ng warning:
"THI'S LOAN IS NOT ASSUVABLE W THOUT THE APPROVAL OF THE DEPARTMENT OF VETERANS
AFFAIRS OR | TS AUTHORI ZED AGENT." Due to the difficulty in obtaining some
commercial type sizes which are exactly 2 1/2 tines larger in height than
ot her sizes, mnor deviations in size will be permtted based on commercially
avai |l abl e type sizes nearest to 2 1/2 times the size of the print on the
docunent. A simlar warning in regular size type nust appear on every
assunmption statement provided on a loan to which this paragraph applies.

(Authority: 38 U S.C. 1804 and 1814)

(d) The term of paynent of any guaranteed or insured obligation shal
bear a proper relation to the borrower's present and anticipated i ncome and
expenses (except loans pursuant to 38 U . S.C. 1810(a)(8) or (9)(B)(i)). In
addition the terns of paynent of any guaranteed or insured obligation shal
provide for discharge of the obligation at a definite date or dates or
intervals, in anpbunts specified on or conmputable fromthe face of the
instrument. A loan which is payable on denmand, or at sight, or on
presentation, or at a tinme not specified or conputable fromthe | anguage in
the note, nortgage, or other |oan instrunent, or which contenplates periodic



renewal s at the option of the holder to satisfy the repaynent requirenents of
this section, is not eligible for guaranty or insurance, except as provided in
par agraph (f) of this section

(e) No guaranteed or insured obligation shall contain a provision to
the effect that the holder shall have the right to declare the indebtedness
due, or to pursue one or nore |legal or equitable renedies, if holder "shal
feel insecure," or upon the
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occurrence of one or nore such conditions optional to the hol der, wthout
regard to an act or om ssion by the debtor, which condition by the terns of
the note, nortgage, or other loan instrunment would at the option of the hol der
afford a basis for declaring a default.

(f) Notwithstanding the inclusion in the guaranteed or insured
obligation of a provision contrary to the provisions of this section, the
right of the holder to paynment of the guaranty or insurance shall not be
t hereby inpaired, Provided:

(1) Default was declared or maturity was accel erated under sone ot her
provi sion of the note, nortgage, or other |oan instrument, or

(2) Activation or enforcenment of such provision is warranted under
36.4317(a), or

(3) The prior approval of the Secretary was obt ai ned.

(g) The holder of any guaranteed or insured obligation shall have the
ri ght, notwi thstandi ng the absence of express provision therefor in the
i nstrunments evidencing the indebtedness, to accelerate the maturity or such
obligation at any time after the continuance of any default for the period
specified in 36.4316.

(h) If sufficient funds are tendered to bring a delinquency current at
any time prior to a judicial or statutory sale or other public sale under
power of sale provisions contained in the loan instrunments to |iquidate any
security for a guaranteed |oan, the holder shall be obligated to accept the
funds in payment of the delinquency unless

(1) The prior approval of the Secretary is obtained to do otherw se, or

(2) Reinstatenment of the | oan woul d adversely affect the dignity of the
lien or be otherw se precluded by | aw.

A delinquency will include all installnment paynents (principal, interest,
taxes, insurance, advances, etc.) due and unpaid and any accunul ated | ate
charges, plus any reasonabl e expenses incurred and paid by the hol der if

term nation proceedi ngs have begun (e.g., advertising costs, foreclosure

costs, attorney or trustee fees, recording fees, etc.).

36. 4309 AMORTI ZATI ON
(a) Al loans, the maturity date of which is beyond 5 years fromdate

of loan or date of assunption by the veteran, shall be anortized. Except as
provided in paragraph (e) of this section, the schedul e of paynents thereon



shal |l be in accordance with any generally recognized plan of anortization
requiring approximately equal periodic paynents and shall require a principa
reduction not less often than annually during the life of the loan. The fina
install ment on any | oan shall not be in excess of two times the
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average of the preceding installnments, except that on a construction | oan such
install ment may be for an amount not in excess of 5 per centum of the origina
princi pal anpbunt of the loan. The linitations inposed herein on the anount of
the final installnment shall not apply in the case of any |oan extended
pursuant to 36.4314(a).

(b) Any plan of repaynent on |loans required to be anmortized whi ch does
not provide for approximately equal periodic paynments shall not be eligible
unl ess the plan confornms with the provisions of paragraph (e) of this section
or is otherwi se approved by the Secretary.

(c) Every guaranteed or insured |oan shall be repayable within the
estimated econonic life of the property securing the |oan

(d) Subject to paragraph (a) of this section, any anounts whi ch under
the ternms of a | oan do not beconme due and payabl e on or before the |ast
maturity date permssible for loans of its class under the linitations
contained in 38 U.S.C., chapter 37 shall automatically fall due on such date.
(See 36.4334.)

(e) A graduated paynent nortgage | oan, providing for deferrals of
interest during the first 5 years of the | oan and addition of the deferred
amounts to principal shall be eligible, provided:

(1) The loan is for the purpose of acquiring a single-fanmily dwelling
unit, including a condom niumunit or sinmultaneously acquiring and inproving a
previ ously occupi ed, existing single-fanmily dwelling unit.

(2) (i) For proposed construction or existing hones not previously
occupi ed (new hones), the maxi num | oan anbunt cannot exceed 97.5 percent of
the | esser of the reasonable value of the property as of the tine the loan is
made or the purchase price

(ii) For previously occupied, existing honmes the nmaxi mum | oan anount
nust be conputed to assure that the principal anbunt of the |oan, including
all interest scheduled to be deferred and added to the | oan principal, wll
not exceed the purchase price or reasonabl e value of the property, whichever
is less, as of the time the loan is nade;

(3) The increases in the nonthly periodic paynent anount occur annually
on each of the first five annual anniversary dates of the first |oan
install ment due date, at a rate of 7.5 percent over the preceding year's
nont hl y paynent anount;

(4) Beginning with the paynment due on the fifth annual anniversary date
of the first loan installnment due date, all remaining nonthly periodic
paynments are approxi mately equal in anmount and anortize the loan fully in
accordance with the requirenments of this section, and
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(5) The plan is otherwi se acceptable to the Secretary.
(Authority: 38 U.S.C 210(c), 1803(c)(1l) and (d))
36. 4310 PREPAYMENT

The debtor shall have the right to prepay at any tine, w thout prem um
or fee, the entire indebtedness or any part thereof not |ess than the anmount
of one installnent, or $100, whichever is less. Any prepaynment in full of the
i ndebt edness shall be credited on the date received, and no interest nmay be
charged thereafter. Any partial prepaynent nade on other than an install nent
due date need not be credited until the next follow ng install ment due date or
30 days after such prepaynent, whichever is earlier. The holder and the
debtor may agree at any tinme that any prepaynment not previously applied in
satisfaction of matured installnents shall be reapplied for the purpose of
curing or preventing any subsequent default.

36.4311 | NTEREST RATES

(a) Excepting |oans guaranteed or insured pursuant to guaranty or
i nsurance comitments issued by VA which specify an interest rate in excess of
9-1/2 per centum per annum effective Novenmber 19, 1990, the interest rate on
any home or condom nium | oan, other than a graduated paynent nortgage | oan
guaranteed or insured wholly or in part on or after such date may not exceed
9-1/2 per centum per annum on the unpaid principal bal ance.

(b) Excepting | oans guaranteed or insured pursuant to guaranty or
i nsurance comritments issued by VA which specify an interest rate in excess of
9-3/4 per centum per annum effective Novenmber 19, 1990, the interest rate of
any graduated paynent nortgage | oan guaranteed or insured wholly or in part on
or after such date may not exceed 9-3/4 per centum per annum

(Authority: 38 U.S.C. 1803(c)(1))

(c) Effective Novenber 19, 1990, the interest rate on any |loan solely
for energy conservation inprovenents or other alterations, inprovenents or
repairs which is guaranteed or insured wholly or in part on or after such date
may not exceed 11 per centum per annum on the unpaid principal bal ance.

(Authority: 38 U S.C 1803(c)(1))

(d) Interest in excess of the rate reported by the | ender when
requesti ng evidence of guaranty or insurance shall not be payable on any
advance, or in the event of any delinquency or default: Provided, That a late
charge not in excess of an ampunt equal to 4 percent on any installnment paid
nore than 15 days after due date shall not be considered a violation of this
[imtation.
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(e) Refinancing |loans for the purpose of an interest rate reduction (38
U S.C. 1810(a)(8) or (9)(B)(i)) may specify an interest rate in excess of the
rate specified in paragraph (a), (b) and (c) of this section provided the
interest rate of the refinancing loan is less than the interest rate of the
current VA | oan being refinanced.



(Authority: 38 U.S. C. 1803(c)(1l) and 1810(c))
36.4312 CHARGES AND FEES

(a) No charge shall be nmade against, or paid by, the borrower incident
to the making of a guaranteed or insured |oan other than those expressly
permtted under paragraph (d) or (e) of this section, and no |oan shall be
guaranteed or insured unless the Iender certifies to the Secretary that it has
not inposed and will not inpose any charges or fees against the borrower in
excess of those perm ssible under paragraph (d) or (e) of this section. Any
charge which is proper to nake agai nst the borrower under the provisions of
this paragraph may be paid out of the proceeds of the loan: Provided, That if
the purpose of the loan is to finance the purchase or construction of
residential property the costs of closing the |oan including the pro rata
portion of the ground rents, hazard insurance prem uns, current year's taxes,
and other prepaid itens normally involved in financing such transacti on nay
not be included in the |oan

(b) Except as provided in the regul ati ons concerning the guaranty or
i nsurance of loans to veterans, no brokerage or service charge or their
equi val ent may be charged agai nst the debtor or the proceeds of the |oan
either initially, periodically, or otherwi se.

(c) Brokerage or other charges shall not be nmade agai nst the veteran
for obtaining any guaranty or insurance under 38 U.S.C., chapter 37, nor shal
any premuns for insurance on the life of the borrower be paid out of the
proceeds of a | oan.

(d) The follow ng schedul e of perm ssible fees and charges shall be
applicable to all VA guaranteed or insured | oans:

(1) The veteran may pay reasonabl e and custonmary anounts for any of the
follow ng itens:

(i) Fees of VA appraiser and of conpliance inspectors designated by VA
except appraisal fees incurred for the predeternination of reasonable val ue
requested by others than veteran or | ender

(ii) Recording fees and recording taxes or other charges incident to
recordation

(iii) Credit report.

(iv) That portion of taxes, assessnents, and other sinmilar itens for
the current year chargeable to the borrower and an initial deposit (lunp-sum
paynent) for the tax and insurance account.
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(v) Hazard insurance required by 36.4326

(vi) Survey, if required by |lender or veteran; except that any charge
for a survey in connection with a | oan under 36. 4356 through 36.4360a

(condomi ni um | oans) must have the prior approval of the Secretary.

(vii) Title examnation and title insurance, if any.



(viii) Such other itenms as nay be authorized in advance by the Chief
Benefits Director as appropriate for inclusion under this paragraph as proper
| ocal variances.

(2) A lender may charge and the veteran may pay a flat charge not
exceeding 1 percent of the amount of the | oan, provided that such flat charge
shall be in lieu of all other charges relating to costs of origination not
expressly specified and allowed in this schedul e.

(3) 1In cases where a | ender nmakes advances to a veteran during the
progress of construction, alteration, inprovenent, or repair, either under a
commitnment of the Departnent of Veterans Affairs to issue a guaranty
certificate or insurance credit upon conpletion, or where the | ender would be
entitled to guaranty or insurance on such advances when reported under
automatic procedure, the | ender may nake a charge agai nst the veteran of not
exceeding 2 percent of the ampunt of the loan for its services in supervising
the maki ng of advances and the progress of construction notw thstanding that
the "hol dback” or final advance is not actually paid out until after the
construction, alteration, inprovenment, or repair is fully conpleted:

Provi ded, That the mmjor portion (51 percent or nore) of the loan proceeds is
pai d out during the actual progress of the construction, alteration

i nprovenent, or repair. Such charge may be in addition to the 1 percent
charge al |l owed under paragraph (d)(2) of this section

(4) In construction, alteration, inprovenent or repair |oans, including
suppl enental | oans nmade pursuant to 36.4355, where no charge is permssible
under the provisions of paragraph (d)(3) of this section the | ender may charge
and the veteran may pay a flat sum not exceeding 1 percent of the anount of
the loan. Such charge may be in addition to the 1 percent all owed under
paragraph (d)(2) of this section

(5) The fees and charges permtted under this paragraph are nmaxi nuns
and are not intended to preclude a |l ender from making alternative charges
agai nst the veteran which are not specifically authorized in the schedul e
provi ded the inposition of such alternative charges would not result in an
aggregate charge or paynent in excess of the prescribed maxi mum

(6) Allowable D scounts. The veteran borrower subject to the
[imtations set forth in paragraphs (d)(6) and (7) of this section may pay a
di scount required by a | ender when the proceeds of the loan will be used for
any of the follow ng purposes:

I V-29

(i) To refinance existing indebtedness pursuant to 38 U S.C
1810(a)(5), (8), or (9)(B)(i), or (ii);

(ii) To repair, alter or inprove a dwelling owned by the veteran
pursuant to 38 U.S.C. 1810(a)(4) or (7) if such loan is to be secured by a
first lien;

(iii) To construct a dwelling or farmresidence on | and al ready owned
or to be acquired by the veteran, provided that the veteran did not or wll
not acquire the land directly or indirectly froma builder or devel oper who
wi Il be constructing such dwelling or farmresidence;

(iv) To purchase a dwelling froma class of sellers which the Secretary



determnes are legally precluded under all circunstances from payi ng such a
discount if the best interest of the veteran woul d be so served.

(7) Conputation of Discounts

(i) Conputation of Discount - Loans Secured by a First Lien. Unless
ot herwi se approved by the Secretary, the discount, if any, to be paid by the
borrower may not exceed the difference between the bid price, rounded to the
| ower whol e nunmber, and par value for GNMA (Governnent National Mortgage
Associ ation) 90-day forward bid closing price for pass through securities 1/2
percent | ess than the face note rate of the loan. Unless the | ender and
borrower negotiate a firmwitten conmtnent for a maxi rum anount of di scount
to be paid, the bid price to be used in the computation nust be the G\MA
90-day forward bid closing quote for any day 1 to 4 business days prior to

| oan closing. "Loan closing"” is defined for this purpose as the date on which
the borrower's 3-day right of rescission comences pursuant to the Truth in
Lending Act. |If the | ender and borrower choose to negotiate a firm di scount

comm tnent for a maxi mum anmount of discount to be paid, the bid price to be
used in establishing the maxi mum di scount nust be the closing quote for the
business day prior to the date of the commitnment. Lenders negotiating firm
conmitnents nust close that | oan at a di scount no higher than the firm
conmitment regardl ess of changes in the maxi nrum all owable VA interest rate.

If a lender's conmitnment expires prior to |oan closing, the | ender and
borrower may negotiate a new firm conmtnment based on the procedure outlined
in this paragraph (d)(7)(i) or may use the procedure for deternining the

di scount based on the GNVA 90-day forward bid closing quote for any day 1 to 4
busi ness days prior to | oan closing.

(ii) Computation of Discount - Unsecured Loans or Loans Secured by Less
than a First Lien. The borrower, subject to the limtations set forth in
paragraph (d)(6) and (7) of this section, nmay pay a di scount required by the
| ender when the proceeds of the loan will be used to repair, alter, or inprove
a dwel ling owned by the veteran pursuant to 38 U.S.C. 1810(a)(4) or (7) if
such loan is unsecured or secured by less than a first lien. No such di scount
may be charged unl ess:
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(A) The loan is submtted to the Secretary for prior approval

(B) The dollar anpbunt of the discount is disclosed to the Secretary and
the veteran prior to the issuance by the Secretary of the certificate of
commitnent. Said certificate of conmitnent shall specify the discount to be
paid by the veteran, and this discount may not be increased once the
commitnent is issued without the approval of the Secretary;

(© The discount has been determned by the Secretary to be reasonable
i n anmount .

(iii) A veteran may pay the discount on an acquisition and inprovenent
| oan (as defined in 36.4301) provided:

(A) The veteran pays no discount on the acquisition portion of the |oan
except in accordance with paragraph (d)(6)(iv) of this section; and

(B) The discount paid on the inprovenments portion of the |oan does not
exceed the percentage of discount paid on the acquisition portion of the |oan



Acqui sition and i nprovenent | oans may be closed either on the automatic
or prior approval basis.

(iv) Unless the Chief Benefits Director otherwi se directs, all powers
of the Secretary under paragraph (d)(6) and (7) of this section are hereby
del egated to the officials designated by 36.4342(b).

(Authority: 38 U.S.C. 1803(c)(1) and (3), 1810(a))

(8 On any loan to which section 1814 of 38 U . S.C., chapter 37 applies,
the hol der may charge a reasonable fee, not to exceed the | esser of (i) $300
and the actual cost of any credit report required, or (ii) any maxi num
prescribed by applicable State | aw, for processing an application for
assunption and changing its records.

(Authority: 38 U.S.C 1814)

(e)(1) Subject tothe limtations set out in paragraphs (e)(4) and
(e)(5) of this section, a fee nust be paid to the Secretary. The fee shall be
1.25 percent of the total |oan amount on all refinancing | oans and for al
| oans for the purchase or construction of a hone on which the veteran does not
make a downpayment. On purchase or construction | oans on which the veteran
makes a downpaynent of 5 percent or nore, but |less than 10 percent, the anount
of the funding fee shall be 0.75 percent of the total |oan amount. On
purchase or construction | oans on which the veteran nmakes a downpaynent of 10
percent or nore, the anount of the funding fee shall be 0.5 percent of the
total loan amount. Al or part of such fee may be paid in cash at |oan
closing or all or part of the
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fee may be included in the I oan without regard to the reasonabl e val ue of the
property or the conmputed maxi mum | oan anmount, as appropriate. |n computing
the fee, the lender will disregard any anount included in the loan to enable
the borrower to pay such fee.

(Authority: 38 U. S C. 1829(a))

(2) Subject to the limtations set out in this section, a fee of
one-hal f of one percent of the | oan bal ance nust be paid to the Secretary in a
manner prescribed by the Secretary by a person assuming a | oan to which
section 1814 of title 38 U.S.C. applies. The instrument securing such a | oan
shall contain a provision describing the right of the holder to collect this
fee as trustee for the Departnent of Veterans Affairs. The |oan hol der shal
list the anpbunt of this fee in every assunption statenment provided and incl ude
a notice that the fee nust be paid to the holder imediately follow ng | oan
settlenent. The fee nmust be transmitted to the Secretary within 15 days of
the receipt by the holder of the notice of transfer

(Authority: 38 U.S.C 1814, 1829(d))

(3) The lender is required to pay to the Secretary the fee described in
par agraph (e)(1) of this section within 15 days after |oan closing. Any
| ender closing a loan, subject to the limtations set out in paragraphs (e)(4)
and (e)(5) of this section who fails to submt tinely paynment of this fee will
be subject to a late charge equal to 4 percent of the total fee due. |If



paynent of the fee described in paragraph (e)(1) of this section is nade nore
than 30 days after loan closing, interest will be assessed at a rate set in
conformty with the Departnment of Treasury's Fiscal Requirenents Manual. This
interest charge is in addition to the 4 percent |late charge, but the late
charge is not included in the amount on which interest is conputed. This
interest charge is to be calculated on a daily basis beginning on the date of
closing, although the interest will be assessed only on funding fee paynents
received nore than 30 days after cl osing.

(4) The fee described in paragraph (e)(1) and (e)(2) of this section
shall not be collected froma veteran who is receiving conpensation (or who
but for the receipt of retirenment pay would be entitled to receive
compensation) or froma surviving spouse described in section 1801(b) of title
38, United States Code

(Authority: 38 U.S.C 1829(b))

(5) Collection of the loan fee in this paragraph does to apply to | oans
closed prior to August 17, 1984, between COctober 1 and Cctober 15, 1987
i ncl usi ve, between Novenber 16 and Decenber 20, 1987, inclusive, nor to |oans
cl osed after Septenber 30, 1989

(Authority: 38 U.S.C. 1829(c))
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36.4313 ADVANCES AND OTHER CHARGES

(a) A holder may advance any anount reasonably necessary and proper for
the mai ntenance or repair of the security, or for the paynment of accrued
taxes, special assessnents, ground or water rents, or premuns on fire or
ot her casualty insurance against |oss of or damage to such property and any
such advance so made may be added to the guaranteed or insured indebtedness.
A hol der may al so advance the one-half of one percent funding fee due on a
transfer under 38 U S.C. 1814 when this is not paid at the tine of transfer
Al security instrunents for |loans to which 38 U S.C. 1814 applies nust
i nclude a clause authorizing the collection of an assunption funding fee and
an advance for this fee if it is not paid at the tine of transfer

(Authority: 38 U S.C 1814)

(b) In addition to advances all owabl e under paragraph (a) of this
section, the hol der may charge agai nst the proceeds of the sale of the
security; against gross ampbunts collected; in any accounting to the Secretary
after paynent of a claimunder the guaranty in the conputation of a claim
under the guaranty, if lawfully authorized by the | oan agreenent and subject
to 36.4321(a) or, in the conputation of an insurance |oss, any of the
following itens actually paid:

(1) Any expense which is reasonably necessary for preservation of the
security,

(2) Court costs in a foreclosure or other prior judicial proceeding
i nvol ving the security,

(3) Oher expenses reasonably necessary for collecting the debt, or
repossession or |liquidation of the security,



(4) Reasonable trustee's fees or conm ssions not in excess of those
all owed by statute and in no event in excess of 5 percent of the unpaid
i ndebt edness,

(5) Reasonabl e anpbunt for |legal services actually perfornmed not to
exceed 10 percent of the unpaid i ndebtedness as of the date of the first
uncured default, or $700, whichever is |ess,

(6) The cost of a credit report(s) on the debtor(s), which is (are) to
be forwarded to the Secretary in connection with the claim

(7) Any other expense or fee that is approved in advance by the
Secretary.

(Authority: 38 U S.C 1820(a)(3))

In no event may the conbined total of the ampunts clainmed for trustee's fees
and | egal services (par. (b)(4) and (5) of this section) exceed $700.

(Authority: 38 U S. C. 1812(g), 1820(a)(3))
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(c) Any advances or charges enunerated in paragraph (a) or (b) of this
section may be included as specified in the holder's accounting to the
Secretary, but they are not chargeable to the debtor unless he or she
ot herwi se be liable therefor

(d) Advances of the type enunerated in paragraph (a) of this section
and any ot her advances determ ned to be necessary and proper in order to
preserve or protect the security may be authorized by enpl oyees designated in
36.4342(b) in the case of any property constituting the security for a |oan
acquired by the Secretary or constituting the security for the unpaid bal ance
of the purchase price owing to the Secretary on account of the sale of such
property. Such advances shall be secured to the extent |egal and practicable
by a lien on the property.

(e) Notwi thstanding the provisions of paragraph (a) and (b) of this
section, holders of condoni nium | oans guaranteed or insured under 38 U.S. C.
1810(a) (6) shall not pay those assessnents or charges allocable to the
condom niumunit which are provided for in the instrunents establishing the
condom ni um form of ownership in the absence of the prior approval of the
Secretary.

36. 4314 EXTENSI ONS AND REAMORTI ZATI ONS

(a) Provided the debtor(s) is (are) a reasonable credit risk(s), as
determ ned by the hol der based upon review of the debtor's(s')
creditworthiness, including a review of a current credit report(s) on the
debtor(s), the terns of repaynent of any |oan nmay, by witten agreenent
bet ween the hol der and the debtor(s), be extended in the event of default, to
avoid inmnent default, or in any other case where the prior approval of the
Secretary is obtained. Except with the prior approval of the Secretary, no
such extension shall set a rate of anortization less than that sufficient to
fully anortize at | east 80 percent of the | oan bal ance so extended within the
maxi mum maturity prescribed for | oans of its class.



(b) In the event of a partial prepaynent pursuant to 36.4310 the
bal ance of the indebtedness may, by witten agreenent between the hol der the
debtor(s), be reanortized, provided the reanortization schedule will result in
full repayment of the loan within the original maturity, and provided the
debtor(s) is (are) reasonable credit risk(s), as determ ned by the hol der
based upon review of the debtor's(s') creditworthiness, including a review of
a current credit report(s) on the debtor(s).

(c) In the event an additional loan is proposed to be made pursuant to
36.4351 for the repair, alteration, or inprovenent of real property on which
there is an existing | oan guaranteed or insured under 38 U.S.C., chapter 37
the ternms of repaynent of the prior loan may, by witten agreenent between the
hol der and the debtor, be recast to conbine the schedul e of repaynents on the
two | oans, provided the entire indebtedness is repayable within the
perm ssible maxi mum maturity of the original |oan
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(d) Unless the prior approval of the Secretary has been obtai ned, any
extension or reanortization agreed to by a holder which relieves any obligor
fromliability will release the liability of the Secretary under the guaranty
or insurance on the entire |loan. However, if such release of liability of an
obligor results through operation of |aw by reason of an extension or other
act of forbearance, the liability of the Secretary as guarantor or insurer
will not be affected thereby, provided the required lien is maintained and the
title holder is and will remain liable for the paynent of the indebtedness:
And further provided, That if such extension or act of forbearance will result
in the release of the veteran, all delinquent installments, plus any
forecl osure expenses which may have been incurred, shall have been fully paid.

(e) The holder shall pronptly forward to the Secretary an advice of the
terns of any agreenent effecting a reanortization or extension of a guaranteed
or insured |l oan, together with a cop(y)(ies) of the credit report(s) obtained
on the debtor(s).

(Authority: 38 U S.C. 1803(c)(1))
36. 4315 NOTI CE OF DEFAULT AND ACCEPTABI LI TY OF PARTI AL PAYMENTS

(a) Reporting of Defaults. The hol der of any guaranteed or insured
| oan shall give notice to the Secretary within 45 days after any debtor

(1) Is in default by reason of nonpaynent of any installnent for a
period of 60 days fromthe date of first uncured default (see 36.4301(f)); or

(2) Is in default by failing to conply with any other covenant or
obligation of such guaranteed or insured | oan which failure persists for a
continuing period of 90 days after demand for conpliance therewi th has been
made, except that if the default is due to nonpaynent of real estate taxes,
the notice shall not be required until the failure to pay when due has
persisted for a continuing period of 180 days.

(b) Partial Payments. A partial paynment is a renmittance on a loan in
default (as defined in 36.4301(g)) of any anmount |ess than the full anount
due under the terns of the |oan and security instrunents at the tine the
remttance is tendered.



(1) Except as provided in paragraph (b)(2) of this section, or upon the
express wai ver of the Secretary, the nortgage hol der shall accept any partia
payment and either apply it to the nortgagor's account or identify it with the
nortgagor's account and hold it in a special account pending disposition
When partial paynents held for disposition aggregate a full nmonthly
installment, including escrow, they shall be applied to the nortgagor's
account .
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(2) A partial paynent nay be returned to the nortgagor, within 10
cal endar days from date of receipt of such paynment, with a letter of
expl anation only if one or nore of the follow ng conditions exist:

(i) The property is wholly or partially tenant-occupied and rental
paynents are not being remtted to the holder for application to the |oan
account ;

(ii) The paynment is less than one full nonthly installnent, including
escrows and |l ate charge, if applicable, unless the | esser paynent anount has
been agreed to under a written repaynent plan

(iii) The payment is less than 50 percent of the total amount then due,
unl ess the | esser paynment anount has been agreed to under a witten repaynent
pl an;

(iv) The payment is less than the anpbunt agreed to in a witten
repaynent pl an;

(v) The amount tendered is in the formof a personal check and the
hol der has previously notified the nortgagor in witing that only cash or
certified remttances are acceptabl e;

(vi) A delinquency of any amount has continued for at |east 6 nonths
since the account first becanme delinquent and no witten repaynent plan has
been arranged;

(vii) Foreclosure has been comenced by the taking of the first action
required for foreclosure under |ocal |aw

(viii) The holder's lien position would be jeopardi zed by acceptance of
the partial paynent.

(3) A failure by the holder to comply with the provisions of this
paragraph may result in a partial or total |oss of guaranty or insurance
pursuant to 36.4325(b), but such failure shall not constitute a defense to
any |legal action to terminate the | oan

36. 4316 CONTI NUED DEFAULT

(a) In the event any failure of the debtor to discharge the debtor's
obligations under the |oan continues for a period of 3 nonths, or for nore
than 1 nonth on an extended loan or on a termloan, the holder nay at the
hol der's option then or thereafter, subnit a claimfor paynment of the
guaranty. The holder nay al so then or thereafter give the notice prescribed
in 36.4317.



(b) Aclaimfor the guaranty, or the notice prescribed in
36.4317 may be submitted prior to the tine prescribed in paragraph (a) of
this section in any case where any material prejudice to the rights of the
hol der or to the Secretary or hazard to the security warrants nore pronpt
action.
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(c) Aclaimfor the guaranty must include a copy(ies) or a current
credit report(s) on the debtor(s).

(Authority: 38 U.S.C. 1832)

(I'nformation collection requirenents contained in paragraph (c) were approved
by the O fice of Managenent and Budget under control nunber 2900-0480.)

36.4317 NOTI CE OF | NTENTI ON TO FORECLCSE

(See also 36.4319.) Except upon the express waiver of the Secretary, a
hol der shall not begin proceedings in court or give notice of sale under power
of sale, other otherwi se take steps to termnate the debtor's rights in the
security until the expiration of 30 days after delivery by registered mail to
the Secretary of a notice of intention to take such action: Provided, That
(a) imediate action may be taken if the property to be affected thereby has
been abandoned by the debtor, or has been or may be otherw se subjected to
extraordi nary waste or hazard, or if there exist conditions justifying the
appoi ntnent of a receiver for the property (w thout reference to any
contractual provisions for such appointnment), and (b) any right of a holder to
repossess personal property may be exercised w thout prior notice to the
Secretary; but notice of any such action taken shall be given by registered
mail to the Secretary within 10 days thereafter

36.4318 REFUNDI NG OF LOANS | N DEFAULT

(a) Upon receiving a notice of default or a claimfor a guaranty or a
noti ce under 36.4317, the Secretary may within 30 days thereafter require the
hol der upon penalty of otherw se |osing the guaranty or insurance to transfer
and assign the loan and the security therefor to the Secretary or to another
designated by the Secretary upon recei pt of paynment in full of the bal ance of
the i ndebt edness renmining unpaid to the date of such assignnent. Such
assi gnment may be made without recourse but the transferor shall not thereby
be relieved fromthe provisions of 36.4325.

(b) If the obligation is assigned or transferred to a third party
pursuant to paragraph (a) of this section, the Secretary nay continue in
effect the guaranty or insurance issued with respect to the previous loan in
such manner as to cover the assignee or transferee.

36.4319 LEGAL PROCEEDI NGS

(a) Wen the holder institutes suit or otherw se becones a party in any
| egal or equitable proceeding brought on or in connection with the guaranteed
or insured indebtedness, or involving title to, or other lien on, the
security, such holder, within the tinme that would be required if the Secretary
were a party to the proceeding, shall deliver to the Secretary, by nmail or
ot herw se, by naking such delivery to the Loan Guaranty O ficer, at the office



whi ch granted
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the guaranty or the insurance, or other office to which the hol der has been

notified the file is transferred, a copy of every procedural paper filed on

behal f of holder, and shall also so deliver, as pronptly as possible, a copy
of each simlar pleading served on holder or filed in the cause by any other
party thereto. Notice of, or notion for, continuance and orders thereon are
excepted fromthe foregoing.

(b) A copy of a notice of sale shall be simlarly delivered by the

hol der, or the holder's agent or trustee, to the Secretary at the VA Regi ona

Ofice of jurisdiction at | east 30 days prior to the schedul e Iiquidation
sale, or within 5 days after the date of first publication of the notice,

whi chever is later. A copy of any other notice of sale or acquisition of th
property served on the hol der or advice of any sale of which the hol der has
know edge shall be sinmlarly delivered to the Secretary, including any such
notice of a tax sale or other superior lien or judicial sale. Such notice
shal | be acconpanied by a statenent of the account indebtedness and a copy o
the liquidation appraisal request, if not previously delivered.

(Authority: 38 U.S.C. 1832)

(c) The procedure prescribed in paragraph (a) and (b) of this section
shal | not be applicable in any proceeding to which the Secretary is a party,
after the Secretary's appearance shall have been entered therein by a duly
aut hori zed attorney.

(d) In any legal or equitable proceeding (including probate and
bankrupt cy proceedings) to which the Secretary is a party, original process
and any other process prior to appearance, proper to be served on the
Secretary, shall be delivered to the Loan Guaranty O ficer of the regiona
office of the VA having jurisdiction of the area in which the court is
situated. Wthin the tine required by applicable law, or rule of court, the
Secretary will cause appropriate special or general appearance to be entered
in the case by an authorized attorney.

(Authority: 38 U.S.C. 1832)

(e) After appearance of the Secretary by attorney all process and
noti ce otherw se proper to serve on the Secretary before or after judgnent,
served on the attorney of record, shall have the sanme effect as if the
Secretary were personally served within the jurisdiction of the court.

(Authority: 38 U. S . C 1832)

(f) If following a default, the hol der does not bring appropriate
action within 30 days after requested in witing by the Secretary to do so,
does not prosecute such action with reasonable diligence, the Secretary may
the Secretary's option fix a date beyond which no further charges nay be
i ncluded in the conputation of the indebtedness for the purposes of accounti
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between the holder and the Secretary. The Secretary may al so intervene in,
begin and prosecute to conpletion any action or proceeding, in the Secretary
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nane or in the nanme of the holder, which the Secretary deens necessary or
appropriate. The Secretary shall pay, in advance if necessary, any court
costs or other expenses incurred by the Secretary or properly taxed agai nst
the Secretary in any such action to which the Secretary is a party, but may
charge the sanme, and al so a reasonabl e anpbunt for |egal services, against the
guaranteed or insured indebtedness, or the proceeds of the sale of the
security to the sane extent as the holder (see 36.4313 of this part), or

ot herwi se collect fromthe hol der any such expenses incurred by the Secretary
because of the neglect or failure of the holder to take or conpl ete proper
action. The rights and renedies herein reserved are without prejudice to any
other rights, renedies, or defenses, in lawor in equity, available to the
Secretary.

(Authority: 38 U.S.C. 1832)
36.4320 SALE OF SECURI TY

(a) Upon receipt by the Secretary of notice of a |liquidation sale of
any security for a guaranteed or insured |oan, the Secretary shall determ ne
the net value of the security and shall notify the holder of the net value and
of the regulatory provision which will govern the disposition of the security.

(1) If the net value of the real property securing a guaranteed or
i nsured | oan exceeds the unguaranteed portion of the indebtedness, the
Secretary shall specify in advance of the |liquidation sale the m ninum anount
whi ch shall be credited to the indebtedness of the borrower on account of the
val ue of the security to be sold, subject to the foll ow ng:

(i) The specified anpbunt in such cases shall be the |l esser of the net
val ue of the property or the total indebtedness,

(ii) If a mninumanount for credit to the indebtedness has been
specified in relation to a liquidation sale of real property, and:

(A) The holder acquires the property, or the rights to the property, at
the sale for an ampunt not in excess of such specified anmount, the hol der
shall credit to the indebtedness the anmount specified. The hol der then may
retain the property or, not later than 15 days after the date of sale, advise
the Secretary of the holder's election to convey or transfer the property, or
the rights to the property, to the Secretary;

(B) The holder acquires the property, or the rights to the property, at
the liquidation sale for an anobunt in excess of the specified anount, the
i ndebt edness shall be credited with the proceeds of the sale. The hol der
shal | not have the option to convey the property to the Secretary unless a bid
in excess of the specified anbunt was nmade pursuant to paragraph (a)(3) of
this section;
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(O Athird party acquires the property, or the rights to the property,
at the liquidation sale for an anount equal to or in excess of that specified,
the holder shall credit to the indebtedness the net proceeds of the sale;

(D) Athird party acquires the property, or the rights to the property,
at the liquidation sale for an amount |ess than that specified, the hol der
shall credit to the indebtedness the anmount specified.



(iii) 1f a mninmmanount has been specified by the Secretary, the
Secretary's liability under |oan guaranty shall be the total indebtedness |ess
the ambunt credited to the indebtedness under paragraph (a)(1)(ii) of this
section, not to exceed the Secretary's maximumliability as conputed under
36.4321 of this part.

(2) If the net value of the real property securing a guaranteed or
i nsured | oan does not exceed the unguaranteed portion of the indebtedness:

(i) The Secretary shall notify the holder that no m ni rum anount wll
be specified for credit to the indebtedness on account of the value of the
security to be sold;

(ii) The Secretary may not accept conveyance or transfer of the
property;

(iii) The holder shall credit against the indebtedness the net proceeds
of the sale, and the Secretary's liability under | oan guaranty shall be
limted to the total indebtedness |ess the anobunt credited to the indebtedness
not to exceed the Secretary's maximumliability as conputed under 36.432] of
this part; and

(iv) The liability of the Secretary shall not be subject to adjustnent
by reason of any subsequent disposition of the property by the hol der

(3) If amnimmbidis required under applicable State | aw, or decree
of foreclosure or order of sale, or other |awful order or decree, and:

(i) Such mininmm bid exceeds an anmpunt which has been specified by the
Secretary under paragraph (a)(1) of this section; and

(ii) The holder acquires the property at the |liquidation sale for an
amount not exceeding the amount legally required; the holder may elect to
convey the property to the Secretary pursuant to paragraph (a)(21)(ii)(A) of
this section. The anpunt bid at the sale or the total indebtedness, whichever
is less, shall govern instead of the specified anmount and for the purpose of
determning the Secretary's liability under | oan guaranty.

(Authority: 38 U.S.C 1832)
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(b) The holder should not carry out a liquidation sale until the
Secretary has furnished the notice required under paragraph (a) of this
section. |In the event the holder carries out a |liquidation sale prior to
recei ving such notice, the holder shall credit against the indebtedness the
greater of:

(1) The net proceeds of the sale; or

(2) The anmpbunt of the indebtedness or the net value of the property,
whi chever is |ess.

The provisions of paragraph (a)(1)(ii)(A) of this section, which extends to
the hol der the option of conveying or transferring the property to the
Secretary, shall not be applicable, and the Secretary's liability under the



| oan guaranty shall be the total indebtedness |ess the anount credited to the
i ndebt edness under paragraph (b)(1) or (2) of this section, not to exceed the
Secretary's maximum liability as computed under 36.4321 of this part.

(Authority: 38 U.S. C 1832)

(c) Wen a debtor proposes to convey or transfer any real property to a
hol der to avoid foreclosure or other judicial, contractual, or statutory
di sposition of the obligation or of the security, the consent of the Secretary
to the terms of such proposal shall be obtained in advance of such conveyance
or transfer. In consenting to the terns of the debtor's proposal the
Secretary shall furnish the notice required under paragraph (a) of this
secti on.

(Authority: 38 U.S.C 1832)

(d) Upon receipt by the Secretary of notice of a judicial or statutory
sal e, or other public sale under power of sale contained in the |oan
instruments, to liquidate any personal property which is security for a
guaranteed or insured | oan, the Secretary may specify in advance of such sale
the mi ni mum anount which shall be credited to the indebtedness of the borrower
on account of the value of the security to be sold.

(1) If a mnimm anmount has been specified by the Secretary, and

(i) The holder is the successful bidder at the sale for an anount not
in excess of such m ni mum anount, the holder shall sell the property pursuant
to paragraph (d)(3) of this section and the anount realized fromthe resale of
the property shall govern, instead of the specified mni mumanount, in the
final accounting for determining the rights and liabilities of the hol der and
the Secretary,

(ii) Athird party is the successful bidder at the sale for an anount
equal to or in excess of that specified, the holder shall credit to the
i ndebt edness the net proceeds of the sale,
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(iii) Athird party is the successful bidder at the sale for an anount
| ess than that specified, the holder shall credit to the indebtedness the
amount specifi ed,

(iv) The holder is the successful bidder at the sale for an anount in
excess of the specified anount, the indebtedness shall be credited with the
proceeds of the sale or the anount realized fromthe resale of the property
pursuant to paragraph (d)(3) of this section, whichever is the greater, unless
the bid in excess of the specified anmount was nade pursuant to paragraph
(d)(4) of this section

(2) If a mnimm anmount has not been specified by the Secretary under
paragraph (d)(1) of this section, the holder shall credit against the
i ndebt edness the net proceeds of the sale except as provided in paragraph
(d)(4) of this section

(3) |If personal property has been repossessed or otherw se acquired by
a hol der and no public sale is proposed or required to be held to entitle the
hol der to effect a further disposition of such property, or if the holder is



the successful bidder at the sale of personal property as provided in

par agraph (d)(1) of this section, the holder shall sell the property within a
reasonabl e time. The holder shall submt to the Secretary a witten advice
setting forth the price, terms, conditions and the expenses of the proposed
sale at least 10 days in advance, and the Secretary shall either assent to
such sale in which event the holder shall credit against the indebtedness the
net proceeds of the sale or, upon agreenent to indemify the holder to the
extent of any increased or resultant |loss, the Secretary may specify the

m ni mum net price for which the security may be sold. |f such anmount has been
specified, the holder shall sell the personal property within a reasonable
time in the open market for the best price obtainable: Provided, that the
prior approval of the Secretary shall be obtained if the property is to be
sold for a net amount |ess than the specified anmount, or if the property is to
be sold on terms other than all cash. The ultimate net anount realized by the
hol der from such sale shall be reported by the holder to the Secretary in an
accounting which will determine their respective rights and liabilities.

(4) If amnimmbidis required under applicable State | aw, or decree
of foreclosure or order of sale, or other |lawful order or decree, the hol der
may bid an amobunt not exceedi ng such anmount legally required. |If an anmount
has been specified by the Secretary and the holder is the successful bidder
for an anpbunt not exceeding the anount legally required, such specified anount
shal | govern for the purposes of this paragraph and for the purpose of
computing the ultimate | oss under the guaranty or insurance. In the event no
amount is specified and the holder is the successful bidder for an anmount not
exceedi ng the amount legally required, the anount paid or payable by the
Secretary under the guaranty shall not be subject to any adjustnent by reason
of such bid.

(Authority: 38 U.S.C 1832)
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(e) If the Secretary has specified an ambunt as provided in this
section, and the holder learns of any material damage to the property
occurring prior to the foreclosure sale or to the acceptance of a deed in lieu
of foreclosure or prior to any other event to which such specified anount is
appl i cabl e, the holder shall pronptly advise the Secretary of such damage.

(f) The holder in accounting to the Secretary in connection with the
di sposition of any property in accordance with paragraph (a), (b), or (d) of
this section, may include as a part of the indebtedness all actual expenses or
costs of the proceedings, paid by the holder, within the limts defined in
36.4313 of this part. 1In connection with the conveyance or transfer of
property to the Secretary the holder may include in accounting to the
Secretary the followi ng expense itens if actually paid by the holder, in
addition to the consideration payable for the property under paragraph (g) of
this section:

(Authority: 38 U.S.C 1832)

(1) State and docunentary stanp taxes as may be required

(2) The customary cost of obtaining evidence of title in favor of the
Secretary as specified in paragraph (h)(5) of this section but not including

title evidence obtained incident to the nmaki ng of the | oan or any expenses
incurred to clear title defects.



(3) Amount expended for taxes, special assessnents, including such
paynments which are specified in paragraph (h)(4) of this section

(4) Recording fees.

(5) Any other expenditures in connection with the property which are
approved by the Secretary.

(g) In the event a holder elects to convey or transfer the property to
the Secretary pursuant to paragraph (a), (b), or (c) of this section, the
consideration to be paid by the Secretary in return for the property shall be
the specified amount: Provided, that if a clai munder the guaranty was
previously paid, the consideration payable for the property shall be an anount
equal to the indebtedness (less the anbunt previously paid on the guaranty) or
the specified anmount, whichever is less. |If no claimunder the guaranty was
previously paid, the holder nmay, pursuant to 36.4321(b)
submit a claimwthin the maxi num guaranty liability for the difference
bet ween the specified anobunt and an anount equal to the indebtedness. 1In the
case of an insured | oan, the holder may subnmit a claimfor the difference
bet ween an anount equal to the indebtedness and the specified anmount pursuant
to 36.4374.

(h) The conveyance or transfer of any property to the Secretary
pursuant to paragraphs (a), (b), or (c) of this section shall be subject to
the follow ng provisions:
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(1) |If the holder's notice to the Secretary electing to convey or
transfer the property precedes the acquisition of the property by the hol der
and the hol der then acquires the property, the holder shall pronptly after
such acquisition advise the Secretary of the acquisition. Such advice, or the
notice of election if given subsequent to acquisition, shall state the anmount
of the successful bid (if the property was acquired by the hol der at public
sal e) and shall state the insurance coverage then in force, specifying for
each policy, the nane of the insurance conpany, the hazard covered, the
amount, and the expiration date.

(2) The holder shall not cancel any insurance in force when the hol der
acquires the property. Coincident with the notice of election to convey or
transfer the property to the Secretary or with the acquisition of the property
by the hol der, follow ng such notice, whichever is later, the hol der shal
obt ai n endorsenents on all such insurance policies nam ng the Secretary as an
assured, as his/her interest may appear. Such insurance policies shall be
forwarded to the Secretary at the tinme of the conveyance or transfer of the
property to the Secretary or as soon after that time as feasible.

(3) GOccupancy of the property by anyone properly in possession by
virtue of and during a period of redenption, or by any one el se unless under a
claimof title which makes the title sought to be conveyed by the hol der of
less dignity or quality than that required by this section, shall not preclude
the holder from conveying or transferring the property to the Secretary.
Except with the prior approval of the Secretary, the holder shall not rent the
property to a new tenant, nor extend the term of an existing tenancy on other
than a nonth-to-nonth basis.



(4) Any taxes, special assessnents or ground rents due and payabl e
within 30 days after date of conveyance or transfer to the Secretary shall be
paid by the holder if bills therefor are obtainable before such conveyance or
transfer.

(5) Each conveyance or transfer of real property to the Secretary
pursuant to this section shall be acceptable if the hol der thereby covenants
or warrants against the acts of the holder and those cl aim ng under the hol der
(e.g., by special warranty deed) and if it vests in the Secretary or wll
entitle the Secretary to such title as is or would be acceptable to prudent
l ending institutions, informed buyers, title conpanies, and attorneys,
generally in the community in which the property is situated. Any title so
acceptable will not be unacceptable to the Secretary by reason of any of the
[imtations on the quantumor quality of the property or title stated in
36.4350(b) of this part: Provided, that

(i) At the time of conveyance or transfer to the Secretary there has
been no breach of any conditions affording a right to the exercise of any
reverter, except that title will not be unacceptable
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to the Secretary by reason of a violation of a restriction based on race,
color, creed, or national origin, whether or not such restriction provides for
reversion or forfeiture of title or a lien for |iquidated danages in the event
of a breach.

(ii) Wth respect to any such Iimtations which cane into existence
subsequent to the making of the loan, full conpliance was had with the
requi rements of 36.4324 of this part. The acceptability of a conveyance or
transfer pursuant to the requirenents of this paragraph will be established by
delivery to the Secretary of any of the followi ng evidence of title issued by
an institution or person satisfactory to the Secretary, in formsatisfactory
to himher showing that title to the property of the quality specified in this
paragraph is or will be vested in the Secretary:

(A) Atitle policy insuring the Secretary in an anount approxi mately
equal to the consideration for the property, or a commitnent for such title
policy; or

(B) Acertificate of record title; or

(C© An abstract of title acconpanied by a legal opinion as to the
quality of such title of record; or

(D) A Torrens or simlar title certificate; or
(E) Such other evidence of title as the Secretary may approve.

In lieu of such title evidence, the Secretary will accept a conveyance or
transfer with general warranty with respect to the title froma hol der
described in 38 U S.C. 1802(d) or froma holder of financial responsibility
satisfactory to the Secretary. In any case where the hol der does not deliver
evidence of title of the character specified in this paragraph, the holder to
aid the Secretary in determ nation of acceptability of title shall w thout
expense to the Secretary furnish such evidence of title, including survey, if
any, as nmay have been obtai ned by the holder incident to the nmaking of the



| oan or attendant to the forecl osure.

(6) Except with respect to matters covered by any covenants or
warranties of the holder, the acceptance by the Secretary of a conveyance or
transfer by the hol der shall conclude the responsibility of the holder to the
Secretary under the regulations of this subpart with respect to the title and
in the event of the subsequent discovery of title defects, the Secretary shal
have no recourse against the holder with respect to such title other than by
reason of such covenants or warranties.

(7) As between the holder and the Secretary, the responsibility for any
| oss due to damage to or destruction of the property or due to personal injury
sustained in respect to such property shall be governed by the provisions of
thi s paragraph and paragraph (h)(10)
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of this section. Odinary wear and tear excepted, the hol der shall bear such
risk of loss fromthe date of acquisition by the holder to the date such risk
of loss is assumed by the Secretary. Such risk of loss is assunmed by the
Secretary fromthe date of receipt to the holder's election to convey or
transfer the property to the Secretary or, in the event of receipt of notice
of such election prior to acquisition, fromthe date of the Secretary's
recei pt of notice of acquisition by the holder: Provided that if custody over
the property has not been delivered by the holder to the Secretary on the date
when the Secretary otherwi se woul d have assuned the risk of |oss, the
Secretary's assunption of the risk of loss will be deferred until such custody
over the property is delivered, or until the property has been conveyed or
transferred to the Secretary. The ampbunt of any |oss chargeable to the hol der
may be deducted fromthe anpbunt payable by the Secretary at the tine the
property is transferred. |In any case where pursuant to the VA regul ations
rejection of the title is legally proper, the Secretary may surrender custody
of the property as of the date specified in the Secretary's notice to the

hol der. The Secretary's assunption of such risk shall term nate upon such
surrender.

(8) The holder shall not be liable to the Secretary for any portion of
the paid or unpaid taxes, special assessnents, ground rents, insurance
prem unms, or other simlar itens.

(9) The Secretary shall be entitled to all rentals and other incone
collected fromthe property and to any insurance proceeds or refunds
subsequent to the date of acquisition by the hol der

(10) In respect to a property which was the security for a condom ni um
| oan guaranteed or insured under 38 U. S.C. 1810(a)(6) the responsibility for
any | oss due to damage to or destruction of the property or due to persona
injury sustained in respect to such property shall in no event pass to the
Secretary until the Secretary expressly assunes such responsibility or unti
conveyance of the property to the Secretary, whichever first occurs. The
hol der shall have the right to convey such property to the Secretary only if
the property (including elenments of the devel opnent or project owned in conmon
with other unit owners) is undamaged by fire, earthquake, wi ndstorm fl ooding
or boiler explosion. The absence of a right in the holder to convey such
property which is so danaged shall not preclude a conveyance, if the Secretary
agrees in a given case to such a conveyance upon conpletion of repairs within
a specified period of tinme and such repairs are so conpleted and the



conveyance is otherwi se in order.

(i)(1) The terns "date of sale" or "date of acquisition” as used in
this section are defined as the date of the event (e.g., sale, confirmation of
sal e when required under |ocal practice, delivery of deed in case of voluntary
conveyance, etc.) which fixes the rights of the parties in the property.
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(2) The term"property" or "real property" as used in this section
shal | include

(i) A leasehold estate which at the time of closing the | oan was not
| ess duration than prescribed by 36.4350(a)(2) of this part, and

(ii) The rights derived by the hol der through a forecl osure sale of
real estate whether or not such rights constitute an estate in real property
under | ocal |aw.

(j) Except as provided in paragraph (h)(6) of this section, the
provisions of this section shall not be in derogation of any rights which the
Secretary may have under 36.4325 of this part. The Chief Benefits Director
or the Director, Loan Guaranty Service, nmay authorize any deviation fromthe
provisions of this section, within the Iimtations prescribed in 38 U S.C.,
chapter 37, which nmay be necessary or desirable to acconplish the objectives
of this section if such deviation is made necessary by reason of any |aws or
practice in any State or Territory or the District of Colunbia: Provided,
that no such deviation shall inmpair the rights of any hol der not consenting to
the deviation with respect to | oans nmade or approved prior to the date the
hol der is notified of such action

36. 4321 COVPUTATI ON OF GUARANTY CLAI M5S; SUBSEQUENT ACCCUNTI NG

(a) Subject tothe limtation that the total amounts payable shall in
no event exceed the anount originally guaranteed, the anpbunt payable on a
claimfor the guaranty shall be the percentage of the | oan originally
guaranteed applied to the i ndebtedness conputed as of the earliest of the
fol |l owi ng dates:

(1) The date of the liquidation sale; or

(2) The cutoff date established under paragraph (f) of 36.4319 of this
part; or,

(3) The cutoff date established under paragraph (b) of this section

Deposits or other credits or setoffs legally applicable to the indebtedness on
the date of computation shall be applied in reduction of the indebtedness on
which the claimis based. Any escrowed or earmarked funds not subject to
superior clainms of third persons nust |ikew se be so appli ed.

(b) In any case in which there is a delay in the |liquidation sale
caused by:

(1) The holder of the |oan extending forbearance in excess of 30 days
at the request of the Secretary, the cutoff date for conputation of the
i ndebt edness shall be 30 days after the date the Secretary determ nes the



liquidation sale would have taken place if
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there had been no such delay, provided: the net value of the real property
securing the | oan does not exceed the unguaranteed portion of the indebtedness
as of the actual liquidation sale date and such net value will exceed the
unguar ant eed portion of the indebtedness as of the cutoff date;

(2) The Secretary, including the Secretary's failure to provide the
hol der with advice as to the net value of the security within two working days
prior to a schedul ed |iquidation sale but excluding forbearance exercised at
the request of the Secretary, with respect to a hol der which has conplied wth
the provisions of 36.4319(b) of this part, the cutoff date for conputation of
the i ndebt edness shall be the date the |iquidation sale would have taken pl ace
if there had been no such del ay;

(3) A voluntary case commenced under Title 11, United States Code
(relating to bankruptcy), the cutoff date for conputation of the indebtedness
shal | be 30 days after the date the Secretary deternines the |iquidation sale
woul d have taken place if there had been no such delay, provided: the net
val ue of the real property securing the | oan does not exceed the unguaranteed
portion of the indebtedness as of the actual |iquidation sale date and such
net value will exceed the unguaranteed portion of the indebtedness as of the
cutof f date.

(c) Adjustrment of cutoff dates:

(1) Any cutoff date established under 36.4319(f) of this part or
par agraph (b) of this section will be adjusted by a period of nonths
correspondi ng to the nunber of installnment paynents, if any, received by the
hol der and credited to the indebtedness after the cutoff date is established.

(2) Wen a cutoff date is established under paragraph (b)(2) of this
section, the actual liquidation sale date will be used for purposes of
conmputing the indebtedness in any subsequent accounting between the hol der and
the Secretary; if an earlier cutoff date is in effect at the tine delay in
liquidation sale is caused by the Secretary, such date will not be nodified by
application of the provisions of paragraph (b)(2) of this section, but will be
extended by an interval corresponding to the delay in the liquidation sale
caused by the Secretary for purposes of conputing the indebtedness in any
subsequent accounting between the hol der and the Secretary.

(3) Any cutoff date established under 36.4319 of this part or
par agraph (b) of this section will be considered to be the |iquidation sale
date. Such date will be nodified in accordance with paragraph (b) of this
section of the provisions of that paragraph are applicable after such date has
been est abl i shed.

(Authority: 38 U.S.C 210(c))
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(d) Credits accruing fromthe proceeds of a sale or other disposition
of the security subsequent to the date of conputation, and prior to the

submi ssion of this claim shall be reported to the Secretary incident to such
submi ssi on, and the anmpbunt payable on the claimshall in no event exceed the



remai ni ng bal ance of the indebtedness.
(Authority: 38 U S C 210(c))

(e) The claimant shall be deened to have received as trustee for the
benefit of the United States any anobunts received on account of the
i ndebt edness after the date of the claim fromthe proceeds of a sale of the
security or otherwise, to the extent such credits exceed the bal ance of the
i ndebt edness unsati sfied by the payment of the guaranty. The cl ai mant shal
i mredi ately pay such anounts to the Secretary to the extent of the debtor's
liability to the Secretary as guarantor

(Authority: 38 U.S.C. 210(c))
36. 4322 COVPUTATI ON OF | NDEBTEDNESS

In conputing the indebtedness for the purpose of filing a claimfor
paynent of a guaranty, or for paynent of an insured loss, or in the event of a
transfer of the |oan under 36.4318(a), or other accounting to the Secretary,
the holder shall not be entitled to treat repaynents theretofore nmade as
| i qui dat ed danages, or rentals, or otherw se than as paynents on the
i ndebt edness, notwi thstanding any provision in the note, or nortgage, or
otherw se, to the contrary.

36. 4323 SUBROGATI ON AND | NDEMNI TY

(a) The Secretary shall be subrogated to the contract and the lien or
other rights of the holder to the extent of any sum paid on a guaranty or on
account of an insured |oss, which right shall be junior to the holder's rights
as agai nst the debtor or the encunbered property until the hol der shall have
received the full ampount payable under the contract with the debtor. No
partial or conplete release by a creditor shall inpair the rights of the
Secretary with respect to the debtor's obligation

(b) The hol der, upon request, shall execute, acknow edge and deliver an
appropriate instrunment tendered for that purpose, evidencing any paynent
received fromthe Secretary and the Secretary's resulting right of
subrogati on.

(c) The Secretary shall cause the instrunent required by paragraph (b)
of this section to be filed for record in the office of the recorder of deeds,
or other appropriate office of the proper county, town or State, in accordance
with the applicable State law. The filing or failure to file such instrunent
for record shall have the |legal results prescribed by the applicable |aw of
the State where the real or personal property is situated, with respect to
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filing or failure to so file nortgages and other lien instrunents and
assignments thereof. The references herein to "filing for record" include
"registration" or any simlar transaction, by whatever nane desi gnated when
title to the encunbered property has been "regi stered" pursuant to a Torrens
or other simlar title registration system provided by | aw.

(d) As a condition to paying a claimfor an insured | oss the Secretary
may require that the loan, including any security or judgnent held therefor
be assigned to the extent of such paynent, and if any claimhas been filed in



bankrupt cy, insolvency, probate, or simlar proceedings such clai mnmay
i kewi se be required to be so assigned.

(e) Any ampbunts paid by the Secretary on account of the liabilities of
any veteran guaranteed or insured under the provisions of 38 U S.C., chapter
37 shall constitute a debt owing to the United States by such veteran

(Authority: 38 U.S.C. 1832)

(1) Prior to a liquidation sale, an official authorized to act for the
Secretary under provisions of 36.4342 of this part nmay approve a conplete
rel ease of the Secretary's right to collect a debt owing to the United States
under this paragraph and/ or under paragraph (a) of this section provided such
of ficial determ nes:

(i) The loan default was caused by circunstances beyond the control of
the obligor;

(ii) There are no indications of fraud, m srepresentation or bad faith
on the part of the obligor in obtaining the | oan or in connection with the
| oan default;

(iii) The obligor cooperated with VA in exploring all realistic
alternatives to termnation of the |oan through foreclosure; and, either

(iv) Review of the obligor's current financial situation and
prospective earning potential and obligations indicates there are no realistic
prospects that the obligor could repay all or part of the anticipated debt
within six years of the liquidation sale while providing the necessities of
life for hinmself or herself and his or her famly; or,

(v) In consideration for a release of the Secretary's collection rights
the obligor conpletes, or VA is enabled to authorize, an action which reduces
the Government's claimliability sufficiently to offset the amount of the
antici pated i ndebt edness which woul d ot herwi se be established pursuant to this
paragraph and likely be collectable by VA after foreclosure in view of the
obligor's financial situation; such actions would include term nation of the
| oan by neans of a deed in lieu of foreclosure, private sale of the
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property for | ess than the indebtedness with a reduced claimpaid by VA for
the bal ance due the | oan holder or enabling VA to authorize the holder to
el ect a nore expeditious foreclosure procedure when such an el ection would
result in the legal release of the obligor's liability.

(2) Prior to aliquidation sale, an official authorized to act for the
Secretary under provisions of 36.4342 of this part may approve a parti al
rel ease of the Secretary's right to collect a debt owing to the United States
under this paragraph and/ or under paragraph (a) of this section provided such
of ficial determ nes:

(i) The loan default was caused by circunstances beyond the control of
the obligor:

(ii) There are no indications of fraud, misrepresentation or bad faith
on the part of the obligor in obtaining the | oan or in connection with the



| oan default;

(iii) The obligor cooperated with VA in exploring all realistic
alternatives to termnation of the |oan through foreclosure;

(iv) Review of the obligor's current financial situation and
prospective earning potential and obligations indicates there are no realistic
prospects that the obligor could repay all of the anticipated debt within six
years of the liquidation sale while providing the necessities of life for
hi nsel f or herself and his or her famly; and,

(v) The obligor executes a witten agreenent acknow edging his or her
liability to VA under this paragraph and executes a pronissory note which
provi des for regular anortized nonthly paynments of an anmount determ ned by VA
in accordance with paragraph (e)(3) of this section including interest on the
total anmount payable at the rate in effect for Loan Quaranty liability
accounts at the time of execution, or, the obligor agrees to other terns of
repayment acceptable to VA including paynment of a lunp sumin settlement of
his or her obligation under this paragraph

(3) For purposes of this paragraph a review of an obligor's financia
situation will take into consideration

(i) The obligor's current and anticipated famly i ncone based on
enpl oynent skills and experience;

(ii) The obligor's current short-termand |long-termfinancia
obligations, including the obligation to repay the Government which nust be
af forded consideration at |east equal to his or her consuner debt obligations;

(iii) A current credit report on the obligor
(iv) The obligor's assets and net worth; and,
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(v) The required bal ance available for famly support used in
underwiting VA guaranteed | oans in the area.

The anount of indebtedness established will be such that the obligor's
financial situation permits repaynent of the debt to the Governnent in regular
nonthly installnents of principal plus interest over a five year period
comrenci ng within one year after the date the promi ssory note is executed,
except in those cases in which a lunp sum settlenent appears to be in the best
interest of the Governnment or in which it appears the obligor may reasonably
expect significant changes in his or her financial situation which would
permt higher paynents to be nade during |ater periods of the life of the

not e.

(4) Deterninations nade under paragraphs (e)(2) and (e)(3) of this
section are intended for the benefit of the Government in reducing the anount
of cl ai m payabl e by VA and/or avoiding the establishnment of uncollectable
debts owing to the United States. Such determ nations are discretionary on
the part of VA and shall not constitute a defense to any legal action to
term nate the | oan nor vest any appellate right in an obligor which would
require further review of the case



(Authority: 38 U S.C. 210(c), 1803(c)(1))

(f) \Wenever any veteran di sposes of residential property securing a
guaranteed or insured | oan obtained by himor her under 38 U S.C., chapter 37
and for which the commitnment to nmake the | oan was nmade prior to March 1, 1988,
the Secretary, upon application nade by such veteran, shall issue to the
veteran a release relieving himor her of all further liability to the
Secretary on account of such loan (including liability for any |l oss resulting
fromany default of the transferee or any subsequent purchaser of such
property) if the Secretary has deternined, after such investigation as nmay be
deened appropriate, that there has been conpliance with the conditions
prescribed in 38 U S.C. 1813. The assunption of full liability for repaynent
of the loan by the transferee of the property nust be evidenced by an
agreement in witing in such formas the Secretary may require. Rel ease of
the veteran fromliability to the Secretary will not inpair or otherw se
affect the Secretary's guaranty or insurance liability on the loan, or the
liability of the veteran to the holder. Any release of liability granted to a
veteran by the Secretary shall inure to the spouse of such veteran. The
rel ease of the veteran fromliability to the Secretary will constitute the
Secretary's prior approval to a release of the veteran fromliability on the
| oan by the hol der thereof.

(Authority: 38 U.S.C. 1813)

(g) |If, on or after July 1, 1972, any veteran di sposes of residentia
property securing a guaranteed or insured |oan obtained under 38 U.S. C.,
chapter 37, without receiving a release fromliability with respect to such
| oan under 38 U.S.C. 1813 and a default subsequently occurs which results in
l[iability of the veteran to the Secretary on account of the |oan, the
Secretary may relieve the veteran of such liability if it is deternined that:
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(1) Atransferee either imrediate or renote is legally liable to the
Secretary for the debt of the original veteran-borrower established after the
term nation of the |oan, and

(2) The original loan was current at the tinme such transferee acquired
the property, and

(3) The transferee who is liable to the Secretary is found to have been
a satisfactory credit risk at the tine he or she acquired the property.

(h) If a veteran or any other person disposes of residential property
securing a guaranteed or insured loan for which a comm tnent was nmade on or
after March 1, 1988, and the veteran or other person notifies the |oan hol der
in witing before disposing of the property, the veteran or other person shal
be relieved of all further liability to the Secretary with respect to the |oan
(including liability for any loss resulting fromany default of the purchaser
or any subsequent owner of the property) and the application for assunption
shal | be approved if the hol der determ nes that:

(1) The proposed purchaser is creditworthy;
(2) The proposed purchaser is contractually obligated to assune the

loan and the liability to indemify the Departnent of Veterans Affairs for the
amount of any claimpaid under the guaranty as a result of a default on the



| oan, or has already done so; and,
(3) The paynents on the |oan are current.

Shoul d these requirements be satisfied, the holder may al so rel ease the
veteran or other person fromliability on the loan. This does not apply if
the approval for the assunption is granted upon special appeal to avoid

i medi ate forecl osure.

(Authority: 38 U S.C 1814)
36.4324 RELEASE OF SECURI TY

(a) Except upon full paynent of the indebtedness the hol der shall not
release a lien or other right in or to real property held as security for a
guaranteed or insured |oan, or grant a fee or other interest in such property,
wi thout the prior approval of the Secretary, unless in the opinion of the
hol der such rel ease does not involve a decrease in the value of the security
in excess of $2,500: Provided, that the aggregate of the reduction in the
original value of the security resultant from such rel eases w thout the
Secretary's prior approval does not exceed $2, 500.

(b) Holder may release fromthe |ien personal property including crops
wi t hout the prior approval of the Secretary.
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(c) Except upon full paynent of the indebtedness or upon the prior
approval of the Secretary, the holder shall not rel ease a |lien under paragraph
(a) or (b) of this section unless the consideration received for the rel ease
is comensurate with the fair market value of the property rel eased and the
entire consideration is applied to the indebtedness, or if encunbrance on
other property is accepted in lieu of that released it shall be the holder's
duty to acquire such lien on property of substantially equal value which is
reasonably capabl e of serving the purpose for which the property rel eased was
utilized.

(d) Failure of the holder to conply with the provisions of this section
shall not in itself affect the validity of the title of a purchaser to the
property rel eased.

(e) The holder shall notify the Secretary of any such rel ease or
substitution of security within 30 days after conpletion of such transaction

(f) The release of the personal liability of any obligor on a
guaranteed or insured obligation resultant fromthe act or om ssion of any
hol der without the prior approval of the Secretary shall release the
obligation of the Secretary as guarantor or insurer, except when such act or
om ssion consists of (1) failure to establish the debt as a valid claim
agai nst the assets of the estate of any deceased obligor, provided no lien for
the guaranteed or insured debt is thereby inpaired or destroyed; or (2) an
el ection and appropriate prosecution of legally available effective renedies
with respect to the repossession or the liquidation of the security in any
case, irrespective of the identity or the survival of the original or of any
subsequent debtor, if holder shall have given such notice as required by
36.4317 of this part and if, after receiving such notice, the Secretary shal
have failed to notify the holder within 15 days to proceed in such manner as



to effectively preserve the personal liability of the parties liable, or such
of themas the Secretary indicates in such notice to the holder; or (3) the
rel ease of an obligor, or obligors, fromliability on an obligation secured by
alien on property, which release is an incident of and contenporaneous with
the sale of such property to an eligible veteran who assumed such obligation
whi ch assunmed obligation is guaranteed on the assum ng veteran's account
pursuant to 38 U S.C., chapter 37; or (4) the release of an obligor or
obligors as provided in 36.4314(d) of this part; or, the release of an
obligor, or obligors, incident to the sale of property securing the |oan which
the holder is authorized to approve under the provisions of 38 U S.C. 1814.

(Authority: 38 U S.C. 1814)
36. 4325 PARTIAL OR TOTAL LOSS OF GUARANTY OR | NSURANCE

(a) Subject to the incontestable provisions of 38 U.S.C. 1821 as to
| oans guaranteed or insured on or subsequent to July 1, 1948, there shall be
no liability on account of a guaranty or insurance, or any certificate or
ot her evidence thereof, with respect to a

| V-54

transaction in which a signature to the note, the nortgage, or any other |oan
papers, or the application for guaranty or insurance is a forgery; or in which
the certificate of discharge or the certificate of eligibility is
counterfeited, or falsified, or is not issued by the Governnent.

(1) Except as to a holder who acquired the |oan instrunment before
maturity, for value, and wi thout notice, and who has not directly or by agent
participated in the fraud, or in the misrepresentation hereinafter specified,
any willful and nmaterial msrepresentation or fraud by the | ender, or by a
hol der, or the agent of either, in procuring the guaranty or the insurance
credit, shall relieve the Secretary of liability, or, as to | oans guaranteed
or insured on or subsequent to July 1, 1948, shall constitute a defense
against liability on account of the guaranty or insurance of the loan in
respect to which the willful nisrepresentation, or the fraud, is practiced:
Provided, That if a misrepresentation, although material, is not nade
willfully, or with fraudulent intent, it shall have only the consequences
prescribed in paragraphs (b) and (c) of this section.

(b) In taking security required by 38 U S.C., chapter 37 and the
regul ati ons concerni ng guaranty or insurance of |oans to veterans, a hol der
shall obtain the required lien on property the title to which is such as to be
acceptable to prudent lending institutions, inforned buyers, title conpanies,
and attorneys, generally, in the comunity in which the property is situated:
Provided, That a title will not be unacceptable by reason of any of the
l[imtations on the quantumor quality of the property or title stated in
36.4350(b) and if such holder fails in this respect or fails to conply with 38
U S.C., chapter 37 and the regul ati ons concerni ng guaranty or insurance of
| oans to veterans with respect to:

(1) Ontaining and retaining a lien of the dignity prescribed on all
property upon which a lienis required by 38 U . S.C., chapter 37 or the
regul ati ons concerni ng guaranty or insurance of |oans to veterans,

(2) Inclusion of power to substitute trustees ( 36.4327),



(3) The procurenent and nai ntenance of insurance coverage
( 36.4326),

(4) Advice to Secretary as to default ( 36.4315),
(5) Notice of intention to begin action ( 36.4317),

(6) Notice to the Secretary in any suit or action, or notice of sale (
36.4319),

(7) The rel ease, conveyance, substitution, or exchange of security (
36. 4324),
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(8) Lack of legal capacity of a party to the transaction incident to
whi ch the guaranty or the insurance is granted
( 36.4328),

(9) Failure of the |l ender to see that any escrowed or earmarked account
i s expended in accordance with the agreenent,

(10) The taking into consideration of limtations upon the quantum or
quality of the estate or property ( 36.4350(b)),

(11) Any other requirenment of 38 U. S.C., chapter 37 or the regul ations
concerning guaranty or insurance of |oans to veterans which does not by the
terns of said chapter or the regul ations concerning guaranty or insurance of
| oans to veterans result in relieving the Secretary of all liability with
respect to the loan, no claimon the guaranty or insurance shall be paid on
account of the loan with respect to which such failure occurred, or in respect
to which an unwillful msrepresentation occurred, until the anpbunt by which
the ultimate liability of the Secretary would thereby be increased has been
ascertained. The burden of proof shall be upon the holder to establish that
no increase of ultimate liability is attributable to such failure or
m srepresentati on. The anmount of increased liability of the Secretary shal
be of fset by deduction fromthe anbunt of the guaranty or insurance otherw se
payabl e, or if consequent upon |oss of security shall be offset by crediting
to the indebtedness the anmount of the inpairnment as proceeds of the sale of
security in the final accounting to the Secretary. To the extent the |oss
resultant fromthe failure or msrepresentation prejudices the Secretary's
ri ght of subrogation acceptance by the hol der of the guaranty or insurance
paynment shall subordinate the holder's right to those of the Secretary.

(c) |If after the paynment of a guaranty or an insurance |oss, or after a
loan is transferred pursuant to 36.4318(a), the fraud, misrepresentation or
failure to conply with the regulations in this subpart as provided in this
section is discovered and the Secretary determ nes that an increased loss to
the Government resulted therefrom the transferor or person to whom such
paynment was nade shall be liable to the Secretary for the anpbunt of the |oss
caused by such m srepresentation or failure.

36. 4326 HAZARD | NSURANCE
The hol der shall require insurance policies to be procured and

mai ntai ned in an anpbunt sufficient to protect the security against the risks
or hazards to which it nmay be subject to the extent customary in the locality.



Fl ood i nsurance will be required in respect to any |oan closed on and after
March 2, 1974, if the security is located in an area identified by the
Secretary of Housing and Urban Devel opnent as havi ng special flood hazards and
in which the sale of flood insurance is avail abl e under the National Flood

I nsurance Program The ampount of flood insurance required will be equal to
the outstandi ng bal ance of the loan or the maxinumlinmit of coverage avail abl e
for the particular type of property
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under the National Flood Insurance Program whichever is less. Al noneys
recei ved under such policies covering paynment of insured | osses shall be
applied to restoration of the security or to the | oan bal ance.

36. 4327 SUBSTI TUTI ON OF TRUSTEES

In jurisdictions in which valid, any deed of trust or nortgage securing
a guaranteed or insured loan, if it nanes trustees, or confers a power of sale
ot herwi se, shall contain a provision enpowering any hol der of the indebtedness
to appoint substitute trustees, or other person with such power to sell, who
shal | succeed to all the rights, powers, and duties of the trustees, or other
person, originally designated.

36. 4328 CAPACI TY OF PARTIES TO CONTRACT

Nothing in 36.4300 to 36.4375, inclusive, shall be construed to relieve
any | ender of responsibility otherw se existing, for any | oss caused by the
| ack of |egal capacity of any person to contract, convey, or encunber, or
caused by the existence of other legal disability or defects invalidating, or
renderi ng unenforceable in whole or in part, either the | oan obligation or the
security therefor

36.4329 GEOGRAPHI CAL LIM TS

Any real property purchased, constructed, altered, inproved, or repaired
with the proceeds of a guaranteed or insured |oan shall be situated within the
United States which for purposes of 38 U S.C., chapter 37 is here defined as
the several States, Territories and possessions, and the District of Col unbia,
the Commonwealth of Puerto Rico, and the Commonweal th of the Northern Mariana
I sl ands.

36.4330 ACCOUNTI NG RECORDS

(a) The holder shall maintain a record of the ambunts of paynments
recei ved on the obligation and di sbursenents chargeabl e thereto and the dates
thereof. This record shall be maintained until the Secretary ceases to be
liable as guarantor or insurer of the loan. For the purpose of any accounting
with the Secretary or conputation of a claimany holder who fails to maintain
such record shall be presunmed to have received on the dates due all sumnms which
by the terns of the contract are payable prior to date of claimfor default,
and the burden of going forward with evidence and of ultinmate proof of the
contrary shall be on such hol der

(b) The lender shall retain copies of all loan origination records on a
VA guaranteed | oan for at |east one year fromthe date of loan closing. Loan
origination records include the |oan application, including any prelimnary
application, verifications of enploynent and deposit, all credit reports,



including prelimnary credit reports, copies of each sales contract and
addenduns, letters of explanation for adverse credit itenms, discrepancies and
the Iike,

| V-57

direct references fromcreditors, correspondence with enpl oyers, appraisal and
compl i ance inspection reports, reports on termte and other inspections of the
property, buil der change orders, and all closing papers and docunents.

(Authority: 38 U.S. C 210(c), 1803(c)(1))

(c) The Secretary has the right to inspect, examine, or audit, at a
reasonabl e time and place, the records or accounts of a holder pertaining to
| oans guaranteed or insured by the Secretary.

36.4331 DI SQUALI FI CATI ON OF LENDERS

(a) A lender or holder may be suspended from obtaining guaranty or
i nsurance of loans or fromthe right to the guaranty or insurance in respect
to any | oan nmade or purchased after the date of its suspension, except as
provided in paragraph (h) of this section, whenever any of the enpl oyees
designated in 36.4342(b) finds that the | ender or hol der (hereinafter
referred to as lender) has failed to maintain adequate | oan accounti ng
records, or to denonstrate proper ability to service | oans adequately, or to
exerci se proper credit judgnent, or has declined to nake a guaranteed or
i nsured hone loan to an eligible veteran because of the applicant's race,
color, religion, sex, or national origin, or has willfully or negligently
engaged in practices otherwi se detrimental to the interests of veterans or of
the CGovernment, or has been refused the benefits of participation under the
Nati onal Housing Act pursuant to a determ nation of the Secretary of Housing
and Urban Devel opnent. Suspension of a | ender shall be effected only when
specifically authorized by the Secretary, the Assistant Secretary, or by the
Chief Benefits Director, Veterans Benefits Administration. 1In any case in
whi ch suspensi on has been so authorized and (1) an indictment has been secured
or a crimnal information has been filed against the | ender in connection with
a transaction involving 38 U S.C., chapter 37, or (2) is based upon action
taken by the Secretary of Housing and Urban Devel opnent, an inmedi ate
suspensi on may be effected. A lender may al so be suspended under this section
if it is owmed by, or enploys as an officer, loan solicitor, |oan processor
| oan servicer, |oan supervisor, office nmanager, or in any other position, a
person who engages in or is responsible for the processing or servicing of VA
guaranteed or insured loans if that person has been previously suspended by VA
under this section. |In any other case in which the Director of a regiona
of fice has obtained Central Ofice authorization to initiate suspension
proceedi ngs, prior witten notice of intention to apply the suspension
sanction shall be furnished to the | ender concerned.

(Authority: 38 U S.C 1804(d); 1812(9))

(b) Where notice of intention to suspend is furnished a | ender, the
notice shall state the charges against the | ender and the specifications on
whi ch the charges are based. Such notice shall also advise the |l ender that no
later than 20 days fromthe date of the receipt of the notice it may file
witten answer to the charges with the Director and, if desired, may also file
a witten request
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that |l ender be permitted to appear before the Departnent of Veterans Affairs
and state why suspension should not be effected. In the event the | ender does
not file witten answer to the charges against it and does not make or request
perm ssion to make an appearance before the Departnent of Veterans Affairs
within the tine specified, suspension may be effected i mediately, w thout
further authorization, by the Director who will advise the Chief Benefits
Director of the action taken

(c) If an appearance before the Departnment of Veterans Affairs is
requested by the lender, the Director will arrange for and notify the | ender
of the tine and place thereof and will appoint a conmittee of three the
Department of Veterans Affairs enpl oyees to hear the I ender's statenent. The
District Counsel or designee will represent the Departnent of Veterans Affairs
at such appearance. The proceedings of the conmittee will be informal. The
| ender will be informed of the charges and specifications which constitute the
basis of the contenpl ated suspension and will be afforded an opportunity to
state either orally or in witing why suspension should not be effected.
Witten or oral statenents of the lender, or its officers, agents, or
representatives other than counsel nmay be required by said District Counsel or
desi gnee to be made under oath if in the discretion of said District Counse
or designee the nature of the statenent is such as to make that procedure
advisable. In the event an oral statenent is nade under oath, a verbatim
transcript of such statenent will be nade. Authority is hereby delegated to
the District Counsel or designee to adninister oaths to each party neking the
stat enent under oat h.

(d) If within the specified tinme witten answer is filed with the
Director or the | ender nakes an appearance, the Director will hold the
suspensi on in abeyance and subnit a full report to the Chief Benefits Director
i ncludi ng reconmendations as to the action to be taken in the case and will
await instructions of the Chief Benefits Director before proceeding further

(e) Were suspension is effected, the Iender will be advised in witing
of the effective date of the suspension and, unless such was previously
furnished, will be given witten notice of the charges against the | ender and
the specifications on which such charges are based. Any |lender who is
suspended shall have the right to apply to the Chief Benefits Director for
termination or nodification of the suspension and, except when the suspension
i s based upon action taken by the Secretary of Housing and Urban Devel opnent,
shal |l also have the right to apply to the Chief Benefits Director for a fornal
hearing at which opportunity shall be afforded to show why suspensi on shoul d
be nodified or term nated. The Chief Benefits Director may postpone the
hol ding of a hearing for a reasonable period in any case in which the
Departnment of Justice or U S. attorney advises or requests postponenent
pending the trial of a crimnal or civil case or the institution of crinina
or civil proceedings against the Iender. |In the absence of such request, the
Chief Benefits Director, as soon as it is feasible to do so, shal
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desi gnate such tinme and place as may be deened appropriate for such hearing
shall notify the | ender thereof, and shall appoint no fewer than three
persons, who shall constitute the board, to conduct the hearing. The District
Counsel or designee shall represent the Departnent of Veterans Affairs.
Authority is hereby delegated to the presiding officer of the board designated



to conduct such hearing to adm nister oaths to witnesses. The Director may

i ssue subpoenas for witnesses or records as provided in 38 U S.C. 3311. The

| ender shall have the right to appear at such hearing in person or by
attorney, or both, and to introduce evidence showi ng why such suspension
should be nodified or terninated. |If the Departnent of Veterans Affairs has
know edge of a pending or contenplated civil or crinmnal action by the United
States against the lender, arising fromthe facts on which the suspension of
the | ender was based, the District Counsel of the regional office concerned
will informthe responsible U S. attorney of the date and place of hearing and
keep said U S. attorney advised of all devel opnents.

(f) As soon as is practicable after the conclusion of the hearing, the
board will make findings of fact and reconmendations in witing to the Chief
Benefits Director. The lender will be furnished with a transcript of the
hearing and with a statenent of the board's findings of fact. The |ender
shal |l have the right within 14 days after receipt of such transcript and
statement to file with the Chief Benefits Director a brief of either, or both,
facts and | aw.

(g) Upon receipt of the transcript of the hearing, the findings and
recomendati ons of the board, and the brief of the lender, if one is filed,
the Chief Benefits Director shall nmake a determination in the case, basing
such action on such record. Witten notice of such determ nation shall be
given to the lender. The lender shall have the right to appeal such decision
to the Secretary by giving notice in witing to the Chief Benefits Director

within 10 days after the receipt of notice of such determ nation. |In the
event of such appeal, the Secretary will decide the matter finally on the
record and will notify the lender of the decision in witing. |If the |ender

does not appeal to the Secretary within the period specified, the
determnation by the Chief Benefits Director shall be final

(h) Except where acquisition is pursuant to a binding contract
ant edating the suspension, the purchase of a guaranteed or insured | oan by a
| ender after the date of its suspension shall cancel the guaranty or insurance
on such loan: Provided, the notice to the | ender of the suspension expressly
bars such | ender fromacquiring by purchase | oans guaranteed or insured by the
Secretary.

(i) If after determination by the Chief Benefits Director or the
Secretary, as provided in paragraph (g) of this section, the suspension is
termnated, all rights and interest of the I ender shall be restored. However
any | ender suspended by reason of action taken by the Secretary of Housing and
Urban Devel opnent is not afforded the rights under paragraph (g) of this
section and the
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suspension in any case will be termnated by the Chief Benefits Director only
if the lender furnishes satisfactory evidence of his or her reinstatenment by
the Secretary of Housing and Urban Devel opnent.

36. 4332 DELI VERY OF NOTI CE

Any notice required by 36.4300 to 36.4375, inclusive, to be given the
Secretary nmust be in witing, and delivered, by mail or otherw se, to the
Department of Veterans Affairs office at which the guaranty or insurance was
i ssued, or to any changed address of which the hol der has been given notice.



Such notice nust plainly identify the case by setting forth the name of the
original veteran-obligor and the file nunber assigned to the case by the
Secretary, if available, or otherwi se the nane and serial nunber of the
veteran. |If mailed, the notice shall be by registered nmail when so provided
by 36.4300 to 36.4375, inclusive. This section does not apply to | ega
process. (See 36.4319).

36. 4333 SATI SFACTI ON OF | NDEBTEDNESS

Upon full satisfaction of a guaranteed | oan by paynent or otherw se it
shall be the duty of the holder to cancel the endorsenent, if any, of the
Secretary; and forthwith informthe Secretary of such cancellation. |In the
event the Secretary's liability thereon is evidenced by an instrument separate
fromthe instrument evidencing the debtor's obligation, the instrunent
evidencing the obligation of the Secretary shall be returned to the Departnent
of Veterans Affairs office issuing same, or to the Central Ofice, with the
hol der' s cancell ation or endorsenent of rel ease thereon

36. 4334 | NCORPORATI ON BY REFERENCE

Regul ati ons issued under 38 U S.C., chapter 37, and in effect on the
date of any loan which is submitted and accepted or approved for a guaranty or
for insurance thereunder, shall govern the rights, duties, and liabilities of
the parties to such | oan and any provisions of the |loan instruments
i nconsi stent with such regul ations are hereby anended and suppl emented to
conform t hereto.

36. 4335 SUPPLEMENTARY ADM NI STRATI VE ACTI ON

Not wi t hst andi ng any requirenment, condition, or limtation stated in or
i nposed by the regul ati ons concerning the guaranty or insurance of |oans to
veterans, the Chief Benefits Director, or the Director, Loan Guaranty Service,
within the imtations and conditions prescribed by the Secretary, is hereby
aut horized, if he or she finds the interests of the Government are not
adversely affected, to relieve undue prejudice to a debtor, holder, or other
person, which m ght otherw se result, provided no such action nay be taken
which would inpair the vested rights of any person affected thereby. [|f such
requi rement, condition, or limtation is of an adm nistrative or procedura
(not substantive) nature, any enpl oyee
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designated in 36.4342 is hereby authorized to grant similar relief if he or
she finds the failure or error of the | ender was due to m sunderstandi ng or
m stake and that the interests of the Governnent are not adversely affected.
Provi sions of the regulations considered to be of an adninistrative or
procedural (nonsubstantive) nature are limted to the foll ow ng:

(a) The requirement in 36.4303(a) that a |l ender of a class described
under 38 U.S.C. 1802(d) originating a | oan under the automatic (nonprior
approval ) procedure report such loan for issuance of guaranty or insurance
evidence within 60 days followi ng full disbursenent. Wiiver of the lender's
failure to report the loan within the 60-day period shall be confined to cases
where the loan is not in default.

(b) The requirenment in 36.4303(d) that a lender originating a | oan
under a certificate of commtnent report the loan for issuance of guaranty or



i nsurance evidence within 60 days foll owi ng actual paynent of the ful
proceeds of the loan. 1In such cases it is not necessary that a finding be
made that the loan is not in default.

(c) The requirenment in 36.4314(e) that a holder pronptly forward an
advice of the terns of any agreenent effecting a reanortization or extension
of a | oan.

(d) The 45-day requirenent in 36.4315(a) concerning the giving of
noti ce of default.

(e) The requirenent in 36.4317 that a holder give 30 days advance
notice of its intention to foreclose.

(f) The requirement in 36.4317(b) that a hol der give notice of
repossessi on of personal property within 10 days after such repossession has
occurred.

(g) The requirement in 36.4307(a) that a |l ender obtain the prior
approval of the Secretary before closing a joint loan if the |l ender or class
of lenders is eligible or has been approved by the Secretary to cl ose | oans on
the automatic basis pursuant to 38 U S. C. 1802(d).

(Authority: 38 U.S.C. 1803(c)(1))

(h) The requirenents in 36.4303(k) of this part concerning the giving
of notice in assunption cases under 38 U. S. C. 1814.

(Authority: 38 U.S.C. 1814 and 1820)
36.4336 ELIG BILITY OF LOANS; REASONABLE VALUE REQUI REMENTS

(a) Evidence of guaranty or insurance shall be issued in respect to a
| oan for any of the purposes specified in 38 U S.C. 1810(a) only if:
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(1) The proceeds of such | oan have been used to pay for the property
purchased, constructed, repaired, refinanced, altered, or inproved and;

(2) (i) Except as to refinancing |oans pursuant to 38 U . S.C. 1810(a)(8)
or (9)(B)(i), the loan including any schedul ed deferred interest added to
princi pal, does not exceed the reasonable value of the property or projected
reasonabl e val ue of a new hone which is security for a G aduated Paynent
Mort gage | oan, as appropriate, as deternmi ned by the Secretary, and

(ii) For the purpose of determ ning the reasonabl e value of a G aduated
Payment Mortgage | oan to purchase a new honme, the reasonabl e val ue of the
property as of the time the loan is nade shall be calculated to increase at a
rate not in excess of 2.5 percent per year, but in no event may the projected
val ue of the property exceed 115 percent of the initially established
reasonabl e val ue, and

(Authority: 38 U.S.C. 1803(d)(2))

(3) The veteran has certified, in such formas the Secretary nmay
prescribe, that the veteran has paid in cash fromhis or her own resources on



account of such purchase, construction, alteration, repair, or inprovenent a
sum equal to the difference, if any, between the purchase price or cost of the
property and its reasonabl e val ue.

(b) Notwi thstanding that the aggregate of the | oan anount in the case
of loans for the purposes specified in paragraph (a) of this section, and the
amount remai ni ng unpai d on taxes, special assessnents, prior nortgage
i ndebt edness, or other obligations of any character secured by enforceable
superior liens or a right to such lien existing as of the date the loan is
cl osed exceeds the reasonabl e val ue of such property as of said date and that
evi dence of guaranty or insurance credit is issued in respect thereof, as
bet ween the hol der and Secretary (for the purpose of conputing the claimon
the guaranty or insurance and for the purposes of 36.4320, and all
accountings), the indebtedness which is the subject of the guaranty or
i nsurance shall be deenmed to have been reduced as of the date of the loan by a
sum equal to such excess, |ess any anounts secured by liens rel eased or paid
on the obligations secured by such superior liens or rights by a holder or
others without expense to or obligation on the debtor resulting from such
paynment, or release of lien or right; and all paynents made on the | oan shal
be applied to the indebtedness as so reduced. Nothing in this paragraph
affects any right or liability resulting fromfraud or wllful
m srepresentation.

36. 4337 Cancel ed.
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36.4338 DEATH OR | NSOLVENCY OF HOLDER

(a) Imediately upon the death of the hol der and w t hout the necessity
of request or other action by the debtor or the Secretary, all suns then
standing as a credit balance in a trust, or deposit, other account to cover
taxes, insurance accruals, or other itens in connection with the |oan secured
by the encunbered property, whether stated to be such or otherw se designat ed,
and whi ch have not been credited on the note shall, neverthel ess, be treated
as a setoff and shall be deemed to have been credited thereon as of the date
of the last debit to such account, so that the unpaid bal ance of the note as
of that date will be reduced by the ampbunt of such credit bal ance: Provided,
That any unpai d taxes, insurance prem unms, ground rents, or advances may be
paid by the hol der of the indebtedness, at the holder's option, and the anount
whi ch ot herw se woul d have been deened to have been credited on the note
reduced accordingly. This paragraph shall be applicable whether the estate of
the deceased hol der is solvent or insolvent.

(b) The provisions of paragraph (a) of this section shall also be
applicable in the event of:

(1) Insolvency of holder;

(2) Initiation of any bankruptcy or reorgani zation, or |iquidation
proceedi ngs as to the hol der, whether voluntary or involuntary;

(3) Appointnent of a general or ancillary receiver for the holder's
property; or in any case

(4) Upon the witten request of the debtor if all secured and due
i nsurance prenmiuns, taxes, and ground rents have been paid, and appropriate



provi sions nmade for future accruals.

(c) Upon the occurrence of any of the events enunerated in paragraph
(a) or (b) of this section, interest on the note and on the credit bal ance of
the deposits nentioned in paragraph (a) shall be set off against each other at
the rate payable on the principal of the note, as of the date of last debit to
the deposit account. Any excess credit of interest shall be treated as a
setof f agai nst the unpai d advances, if any, and the unpaid bal ance of the
not e.

(d) The provisions of paragraphs (a), (b) and (c) of this section shal
apply also to corporations. The dissolution thereof by expiration of charter
by forfeiture, or otherwise shall be treated as is the death of an individua
as provided in paragraph (a).

36. 4339 QUALI FI CATI ON FOR DESI GNATED FEE APPRAI SER

To qualify for approval as a designated fee appraiser, an applicant nust
show to the satisfaction of the Secretary that his or her character
experience, and the type of work in which he or she

| V-64

has had experience for at least 5 years qualifies the applicant to conpetently
apprai se and value within a prescribed area the type of property to which the
approval relates.

36. 4340 RESTRI CTI ON ON DESI GNATED FEE APPRAI SERS

(a) A designated fee apprai ser shall not nmake an appraisal, excepting
of alterations, inprovenents, or repairs to real property entailing a cost of
not nore than $3,500; if such appraiser is an officer, director, trustee,
enpl oyer, or enployee of the |l ender, contractor, or vendor

(b) An appraisal nmade by a designhated fee apprai ser shall be subject to
revi ew and adjustnment by the Secretary. The anmobunt determ ned to be proper
upon any such review or adjustnent shall constitute the "reasonabl e val ue" for
the purpose of determining the eligibility of the related | oan

36. 4341 SUSPENSI ON OR REMOVAL OF APPRAI SERS

Upon it appearing that an appraiser designated by the Secretary is not
qualified to make appraisals of the type for which appointed or has engaged in
any practice detrinmental to the interests of the veteran, the | ender, or the
Covernment, the apprai ser may be suspended or renoved by the Secretary:

Provi ded, That such action shall not prejudice the guaranty or insurance right
of a lender who has in good faith acted in reliance upon a designation of such
apprai ser prior to receiving notice of such suspension or renpval

36. 4342 DELEGATI ON OF AUTHORI TY

(a) Except as hereinafter provided, each enpl oyee of the Departnment of
Veterans Affairs heretofore or hereafter appointed to, or lawfully filling,
any position designated in paragraph (b) of this section is hereby del egated
authority, within the linmtations and conditions prescribed by law, to
exerci se the powers and functions of the Secretary with respect to the
guaranty or insurance of loans and the rights and liabilities arising



therefrom including but not limted to the adjudication and al | owance,

di sal | onance, and conpromi se of clains; the collection or conprom se of
amounts due, in noney or other property; the extension, rearrangenent, or
acqui sition of |oans; the managenment and di sposition of secured and unsecured
notes and other property; and those functions expressly or inpliedly enbraced
wi thin paragraphs (2) to (6), inclusive, of 38 U S.C. 1820(a). Incidental to
the exercise and performance of the powers and functions hereby del egat ed,
each such enployee is authorized to execute and deliver (with or wthout
acknow edgnent) for, and on behalf of, the Secretary, evidence of guaranty or
of insurance credits and such certificates, fornms, conveyances, and other
instruments as may be appropriate in connection with the acquisition

owner shi p, managenent, sale, transfer, assignnent, encunbrance, rental, or

ot her disposition of real or personal property or of any right, title, or

i nterest therein, including, but
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not limted to, contracts of sale, installnment contracts, deeds, |eases, bills
of sale, assignments, and rel eases; and to approve di sbursenents to be nade
for any purpose authorized by 38 U.S.C., chapter 37

(b) Designated positions:

Chi ef Benefits Director

Director, Loan Guaranty Service

Director, Medical and Regional Ofice Center
Director, Regional Ofice and | nsurance Center
Director, VA Regional Ofice

Loan Guaranty O ficer

Assi stant Loan Guaranty O ficer

The authority hereby del egated to enpl oyees of the positions designated in
this paragraph may, with the approval of the Chief Benefits Director, be
r edel egat ed.

(c) Nothing in this section shall be construed (1) to authorize any
such enpl oyee to exercise the authority vested in the Secretary under 38
U S.C. 210(c) or 1803(a)(2) or to sue, or enter appearance for and on behal f
of the Secretary, or confess judgnent against the Secretary in any court
wi thout the Secretary's prior authorization; or (2) to include the authority
to exercise those powers delegated to the Chief Benefits Director, or the
Director, Loan Quaranty Service, under 36.4320(j), 36.4335, or 36.4343:
Provi ded, That, anything in the regul ati ons concerni ng guaranty or insurance
of loans to veterans to the contrary notw thstandi ng, any evidence of guaranty
or insurance issued on or after July 1, 1948, by any of the enpl oyees
designated in paragraph (b) of this section or by any enpl oyee designated an
aut hori zed agent or a |oan guaranty agent shall be deened to have been issued
by the Secretary, subject to the defenses reserved in 38 U S.C. 1821

(d) Each regional office, regional office and insurance center, and
nmedi cal and regional office center shall maintain and keep current a
cunmul ative list of all enployees of the office or center who, since May 1,
1980, have occupied the positions of Director, Loan Guaranty O ficer, and
Assi stant Loan Guaranty O ficer. This list will include each enpl oyee's nane
title, date the enpl oyee assuned the position, and the ternination date, if
applicabl e, of the enployee's tenure in such position. The list shall be
avai l abl e for public inspection and copying at the regional office, or center



during normal business hours.
(Authority: 38 U S.C 210(c)(1), 1820(a)(5))
36. 4343 COOPERATI VE LOANS

(a) Any loan, which is (1) related to an enterprise in which nore than
10 individuals will participate; or (2) to be made for the purchase or
construction of residential units in any housi ng devel opnent, cooperative or
otherwi se, the title to which devel opnent or to the individual units therein
is not to be held
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directly by the veteran-participants, or which contenplates the ownership or
mai nt enance of nore than three units or of their najor appurtenances in
common, to be eligible for guaranty or insurance shall require prior approva
of the Chief Benefits Director, or the Director, Loan Guaranty Service, who
may issue such approval upon such conditions and limtations deened
appropriate, not inconsistent with the provisions of 38 U S.C., chapter 37 and
regul ati ons concerni ng guaranty or insurance of |oans to veterans.

(b) The issuance of such approval with respect to residentia
devel opment under paragraph (a)(2) of this section also shall be subject to
such conditions and stipulation as in the judgnent of the approving officer
are possible and proper to (1) afford reasonabl e and feasible protection to
the rights of the Governnent as guarantor or insurer, and as subrogee, and to
each veteran-partici pant against |oss of his or her respective equity
consequent upon the failure of other participants to discharge their
obligations; (2) provide for a reasonable and workable plan for the operation
and nmanagenent of the project; (3) linmt the personal liability of each
veteran-participant to those sunms allocable on a proper ratable basis to the
purchase, cost, and nai ntenance of his or her individual unit or participating
interest; (4) limt comercial features to those reasonably calculated to
pronote the econom ¢ soundness of the project and the |iving conveni ence of
the participants, retaining the essential character of a residential project.

(c) No such project, devel opment, or enterprise nay be approved which
i nvol ves an initial grouping of nmore then 500 veterans, or a cost of nore than
five mllion dollars, unless it is conclusively showm to the satisfaction of
the approving officer that a greater nunber of veterans or dollar anmount will
assure substantial advantages to the veteran-participants which could not be
achieved in a snmaller project.

(d) Wen approved as in this section provided, and upon performance of
the conditions indicated in the prior approval, proper guaranty certificate or
certificates may be issued in connection with the loan or |oans to be
guaranteed on behalf of eligible veterans participating in the project,
devel opnment or enterprise not to exceed in total anpbunt the sum of the
guaranties applied for by the individual participants and for which guaranty
each participant is then eligible.

(e) Inlieu of guaranty as authorized in paragraph (d) of this section
i nsurance shall be avail able on application by the lender and all veterans
concerned. In such case the insurance credit shall be limted to 15 percent
of the obligation of the veteran-applicant (subject to available eligibility)
and the total insurance credit in respect to the veterans' |oans involved in



the project shall not exceed 15 percent of the aggregate of the principal suns
of the individual indebtedness incurred by the veterans participating in the
project for the purpose of acquiring their respective interests therein.
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36. 4344 LENDER APPRAI SAL PROCESSI NG PROGRAM

(a) Delegation of Authority to Lenders to Review Appraisals and
Det er mi ne Reasonabl e Val ue

(1) To be eligible for del egation of authority to review VA appraisals
and determ ne the reasonabl e val ue of properties to be purchased with VA
guaranteed | oans, a |l ender nust (i) have automatic processing authority under
38 U.S.C. 1802(d), and (ii) enploy one or nore staff appraisal reviewers
acceptable to the Secretary.

(2) To qualify as a lender's staff appraisal reviewer an applicant nust
be a full-tine nenber of the lender's permanent staff and may not be enpl oyed
by, or perform services for, any other nortgagee. The individual nust not
engage in any private pursuits in which there will be, or appear to be, any
conflict of interest between those pursuits and his/her duties,
responsibilities, and performance as a Lender Appraisal Processing Program
(LAPP) staff appraisal reviewer. Three years of experience is necessary to
qualify as a lender's staff appraisal reviewer. That experience nust
denonstrate a know edge of, and the ability to apply industry-accepted
principles, nethods, practices and techni ques of appraising, and the ability
to conpetently determne the value of property within a prescribed
geographi cal area. The individual nust denonstrate the ability to review the
work of others and to recogni ze devi ati ons from accepted apprai sal principles,
practices, and techniques, errors in conputations, and unjustifiable and
unsupportabl e concl usi ons.

(3) Lenders that nmeet the requirements of 38 U.S.C. 1802(d), and have a
staff appraisal reviewer determ ned acceptable by VA, wll be authorized to
revi ew apprai sals and nmake reasonabl e val ue determ nations on properties that
will be security for VA guaranteed | oans. The |lender's authorization will be
subj ect to a one-year probationary period. Additionally, |lenders nust satisfy
initial and subsequent VA office case review requirenents prior to being
all owed to determ ne reasonabl e value without VA involvenment. The initial
of fice case review requirenment nust be satisfied in the VA regional office in
whose jurisdiction the lender's staff appraisal reviewer is |ocated before the
LAPP authority may be utilized by that |ender in any other VA office's
jurisdiction. To satisfy the initial office case review requirenent, the
first five cases of each |l ender staff appraisal reviewer involving properties
in the regional office |ocation where the staff appraisal reviewer is |ocated
will be processed by himor her up to the point where he or she has nade a
reasonabl e value determination and fully drafted, but not issued, the |ender's
notification of reasonable value letter to the veteran. At that point, and
prior to loan closing, each of the five cases will be submitted to the |oca

VA office. After a staff review of each case, VA will issue a Certificate of
Reasonabl e Val ue, which the lender may use in closing the |oan automatically
if it meets all other requirenents of the VA. If these five cases are found

to be acceptable by VA the lender's staff appraisal reviewer
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will be allowed to fully process subsequent appraisals for properties |ocated
in that VA office's jurisdiction without prior subm ssion to VA and issuance
by VA of a Certificate of Reasonable Value. Lenders nust also satisfy a
subsequent VA office case review requirenent in each additional VA office
location in which they desire to extend and utilize this authority. Under
this requirenent, the | ender nust have first satisfied the initial office case
revi ew requi renent and then nust submt to the additional VA office(s) the
first case each staff appraisal reviewer processes in the jurisdiction of that
office. As provided under the initial office case review requirenment, VA

of fice personnel will issue a Certificate of Reasonable value for this case
and subsequently determi ne the acceptability of the I ender's staff appraisa
reviewer's processing. If VAfinds this first case to be acceptable, the

| ender's staff appraisal reviewer will be allowed to fully process subsequent
cases in that additional VA office's jurisdiction without prior subm ssion to
VA. The initial and subsequent office case review requirenents nmay be
expanded by VA if acceptable performance has not been denonstrated. After
satisfaction of the initial and subsequent office case review requirenents,
routine reviews of LAPP cases will be nade by VA staff based upon quality
control procedures established by the Chief Benefits Director. Such review
will be nmade on a random sanpling or performance related basis. During the
probationary period a high percentage of reviews will be nade by VA staff.

(4) The following certification by the |Iender's nom nated staff
apprai sal reviewer nmust be provided with the lender's application for
del egati on of LAPP authority:

| hereby acknow edge and represent that by signing the Uniform
Resi dential Appraisal Report (URAR), FHLMC (Federal Home Loan Mbrtgage
Cor poration) Form 70/ FNMA (Federal Notice Mrtgage Association) Form 1004, |
amcertifying, in all cases, that | have personally reviewed the appraisa
report. |In doing so | have considered and utilized recogni zed professiona
appr ai sal techni ques, have found the appraisal report to have been prepared in
compliance with applicable VA requirenents, and concur with the
recomendati ons of the fee appraiser, who was assigned by VA to the case.
Furthernore, in those cases where clarifications or corrections have been
requested fromthe VA fee apprai ser there has been no pressure or influence
exerted on that appraiser to renove or change information that m ght be
considered detrinmental to the subject property, or VA's interests, or to reach
a predeternined value for that property. Signature of Staff Appraisa
Revi ewer .

(5) Oher certifications required fromthe I ender will be specified
with particularity in the separate instructions issued by the Secretary, as
noted in 36.4344(b).

(b) Instructions for LAPP Procedures. The Secretary will publish
separate instructions for processing appraisals under the Lenders Appraisa
Processing Program Conpliance with these regul ations and the separate
instructions issued by the Secretary is
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deened by VA to be the m ni num exerci se of due diligence in processing LAPP
cases. Due diligence is considered by VA to represent that care, as is to be
properly expected from and ordinarily exercised by, reasonable and prudent

| enders who woul d be dependent on the property as security to protect its

i nvest ment .



(c) VA Mnimum Property Requirenents. Lenders are responsible for
determning that the property neets VA mininum property requirenments. The
separate instructions issued by the Secretary will set forth the lender's
ability to adjust, remove, or alter the fee appraiser's or fee conpliance
i nspector's recomrendati ons concerning VA ninimum property requirenents.
Condom ni uns, planned-unit devel opnments and | easehol d estates nust have been
determ ned acceptabl e by VA. A condom nium or planned-unit devel opment which
is acceptable to the Department of Housing and Urban Devel opnent or the
Department of Agriculture nay al so be acceptable to VA

(d) Adjustnment of Value Recommendations. The anmpunt of authority to
upwardl y adjust the fee appraiser's estimted nmarket val ue during the | ender
staff appraisal reviewer's initial review of the appraisal report or to
subsequently process an appeal of the | ender's established reasonabl e val ue
will be specified in the separate instructions issued by VA as noted in
36.4344(b). The anmpunt specified nust not in any way be considered an
admi ni strative adjustment figure which may be applied indiscrininately and
wi thout valid basis or justification with the sole purpose of reaching an
amount necessary to conplete the sale or nortgage transaction

(1) Adjustnent During Initial Review Any adjustnment during the staff
apprai sal reviewer's initial review of the appraisal report nust be fully and
clearly justified in witing on the appraisal report formor, if necessary, on
an addendum The basis for the adjustnent nust be adequate and reasonabl e by
prof essi onal appraisal standards. |f real estate market or other valid data
was utilized in arriving at the decision to nmake the adjustnent, such data
nmust be attached to the appraisal report. Al adjustnments, coments,
corrections, justifications, etc., to the appraisal report nust be made in a
contrasting color, be clearly legible, and signed and dated by the staff
apprai sal reviewer.

(2) Processing Appeals. The authority provided under 38 U . S.C. 1831(d)
which permits a | ender to obtain a VA fee panel appraiser's report which VAis
obligated to consider in an appeal of the established reasonabl e val ue shal
not apply to cases processed under the authority provided by this section
Al'l appeals of VA fee appraisers' estinmated market val ues or |enders
reasonabl e val ue determi nati ons above the anmount specified in the separate
instructions issued by VA nust be subnmitted, along with the | ender's
recomendations, if any, to VA for processing and final determination. Unless
ot herwi se authorized in the separate instructions |enders nust also subnit
appeal s, regardless of the anbunt, to VA in all cases where the staff
apprai sal reviewer has made an adjustnment during their initial review of the
appr ai sa
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report to the fee appraiser's market value estinmate. The fee appraiser's
estimated market value or |ender's reasonable value determi nati on may be

i ncreased only when such increase is clearly warranted and fully supported by
real estate market or other valid data consi dered adequate and reasonabl e by
prof essi onal appraisal standards and the | ender's staff appraisal reviewer
clearly and fully justifies the reasoning and basis for the increase in
witing on the appraisal report formor an addendum The staff appraisa

revi ewer rmust date and sign the witten justification and nmust cite within it
the data used in arriving at the decision to nake the increase. Al such data
shal |l be attached to the appraisal report formand any addendum



(e) Notification. It will be the responsibility of the |ender to
notify the veteran borrower in witing of the determ nation of reasonable
val ue and related conditions specific to the property and to provide the
veteran with a copy of the appraisal report. Any delay in processing the
notification of value nust be docunented. Any delay of nore than five work
days between the date of the lender's receipt of the fee appraiser's report
and date of the notification of value to the veteran, w thout reasonable and
docunent ed extenuating circunmstances, will not be acceptable. A copy of the
| ender notification letter to the veteran and the appraisal report nust be
forwarded to the VA office of jurisdiction at the sane tine the veteran is
notified. 1In addition, the original appraisal report, related appraisa
docunent ati on, and a copy of the reasonabl e value determination notification
to the veteran nmust be submitted to the VA with the request for | oan guaranty.

(f) Indemification. Wen the Secretary has incurred a loss as a
result of a paynent of claimunder guaranty and in which the Secretary
determ nes an increase made by the | ender under 36.4344(d)
or (f) was unwarranted, or arbitrary and capricious, the | ender shal
indermi fy the Secretary to the extent the Secretary determ nes such | oss was
caused, or increased, by the increase in val ue.

(g) Affiliations. A lender affiliated with a real estate firm buil der
| and devel oper or escrow agent as a subsidiary division, investnent or any
other entity in which it has a financial interest or which it owns may not use
this authority for any cases involving the affiliate unless the |ender
denpbnstrates to the Secretary's satisfaction that the Iender and its
affiliate(s) are essentially separate entities that operate independently of
each other, free of all cross-influences (e.g., a formal corporate agreenent
exi sts which specifically sets forth this fact).

(h) Quality Control Plans. The |ender nust have an effective
self-policing or quality control systemto ensure the adequacy and quality of
their LAPP staff appraisal reviewer's processing and, that its activities do
not deviate from high standards of integrity. The quality control system nust
i nclude frequent, periodic audits that specifically address the appraisa
review activity. These audits may be perforned by an i ndependent party, or
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by the | ender's independent internal audit division which reports directly to
the firmis chief executive officer. The |ender nust agree to furnish findings
and information under this systemto VA on demand. Wile the quality contro
personnel need not be appraisers, they should have basic famliarity with
apprai sal theory and techniques and the ability to prescribe appropriate
corrective action(s) in the appraisal review process when discrepanci es or
problens are identified. The basic elenments of the systemw ||l be described
in separate instructions issued by the Secretary. Copies of the |ender's
quality control plan or self-policing system evidencing appraisal related
matters nust be provided to the VA office of jurisdiction with the lender's
application for LAPP authority.

(i) Fees. The Secretary may require nortgagees to pay an application
fee and/ or annual fees, including additional fees for each branch office
aut horized to process cases under the authority del egated under this section
in such anmounts and at such tinmes as the Secretary nmay require.



(j) Wthdrawal of Lender Authority. The authority for a lender to
det erm ne reasonabl e val ue may be withdrawn by the Loan Guaranty O ficer when
proper cause exists. A lender's authority to nake reasonabl e val ue
determ nati ons shall be wi thdrawm when the | ender no | onger neets the basic
requirenments for del egating the authority, or when it can be shown that the
| ender' s reasonabl e val ue determinations have not been nade in accordance wth
VA regul ations, requirenments, guidelines, instructions or applicable |aws, or
when there is adequate evidence to support reasonable belief by VA that a
particul ar unacceptabl e act, practice, or performance by the | ender or the
| ender's staff has occurred. Such acts, practices or perfornmance include, but
are not linmted to: Denopnstrated technical inconpetence (i.e., conduct which
denonstrates an insufficient know edge of industry accepted appraisa
principles, techniques and practices; or the lack of technical conpetence to
revi ew apprai sal reports and nmake value determinations in accordance with
those requirenents); substantive or repetitive errors (i.e., any error(s) of a
nature that would materially or significantly affect the determ nation of
reasonabl e value or condition of the property; or a nunber or series of errors
that, considered individually, may not significantly inpact the determ nation
of reasonabl e val ue or property condition, but which when considered in the
aggregate woul d establish that appraisal reviews or LAPP case processing are
bei ng perforned in a carel ess or negligent manner), or continued instances of
disregard for VA requirenents after they have been called to the lender's
attention.

(1) Wthdrawal of authority by the Loan Guaranty O ficer may be either
for an indefinite or a specified period of tine. For any w thdrawal | onger
than 90 days a reapplication for |ender authority to process appraisals under
these regulations will be required. Witten notice will be provided at |east
30 days in advance of wi thdrawal unless the Government's interests are exposed
to imediate risk fromthe lender's activities in which case the
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withdrawal will be effected inmediately. The notice will clearly and
specifically set forth the basis and grounds for the action. There is no
right to a formal hearing to contest the withdrawal of LAPP processing
privileges. However, if within 15 days after receiving notice the | ender
requests an opportunity to contest the withdrawal, the | ender may submit, in
person, in witing, or through a representative, information and argunent to
the Loan Guaranty O ficer in opposition to the withdrawal. The Loan Guaranty
Oficer will make a recommendation to the Regional Ofice Director who shal
make the determination as to whether the action should be sustained, nodified
or rescinded. The lender will be informed in witing of the decision

(2) The lender has the right to appeal the Regional O fice Director's

decision to the Chief Benefits Director. |In the event of such an appeal, the
Chief Benefits Director will review all relevant nmaterial concerning the
matter and make a determ nation that shall constitute final agency action. |If

the I ender's subm ssion of opposition raises a genuine dispute over facts
material to the withdrawal of LAPP authority, the Iender will be afforded an
opportunity to appear with a representative, subnmt docunentary evidence,
present w tnesses and confront any witness the Veterans Benefits

Admi ni stration presents. The Chief Benefits Director will appoint a hearing
of ficer or panel to conduct the hearing. Wen such additional proceedings are
necessary, the Chief Benefits Director shall base the determ nation on the
facts as found, together with any information and argunent subnitted by the

| ender.



(3) In actions based upon a conviction or civil judgnent, or in which
there is no genuine dispute over material facts, the Chief Benefits Director
shal | nake a decision on the basis of all the information in the
admi ni strative record, including any subm ssion made by the | ender

(4) Wthdrawal of the LAPP authority will require that VA nmake
subsequent determ nations of reasonable value for the I ender. Consequently,
VA staff will review each appraisal report and issue a Certificate of
Reasonabl e Val ue whi ch can then be used by the | ender to close | oans on either
the prior VA approval or autonatic basis.

(5) Wthdrawal by VA of the lender's LAPP authority does not prevent VA
fromal so withdrawi ng automati c processing authority or taking debarnent or
suspensi on action based upon the sane conduct by the | ender

(Authority: 38 U S.C. 1831)
36. 4345 WAl VERS, CONSENTS, AND APPROVALS; WHEN EFFECTI VE

No wai ver, consent, or approval required or authorized by the
regul ati ons concerning guaranty or insurance of |oans to veterans shall be
valid unless in witing signed by the Secretary or the subordinate officer to
whom aut hority has been del egated by the Secretary.
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36.4346 Cancel ed.
36.4347 M N MUM PROPERTY AND CONSTRUCTI ON REQUI REMENTS

No | oan for the purchase or construction or residential property shal
be eligible for guaranty or insurance unless such property conplies or
conforns with those standards of planning, construction, and genera
acceptability that may be applicable thereto and prescribed by the Secretary
pursuant to 38 U.S.C. 1804(a).

36.4348 - 36.4349 Cancel ed.
36. 4350 ESTATE OF VETERAN | N REAL PROPERTY

(a) The estate in the realty acquired by the veteran, wholly or partly
with the proceeds of a guaranteed or insured |oan, or owned by himor her and
on which construction, or repairs, or alterations or inprovements are to be
made, shall be not |ess than

(1) A fee sinple estate therein, legal or equitable; or

(2) A leasehold estate running or renewable at the option of the | essee
for a period of not less than 14 years fromthe maturity of the loan, or to
any earlier date at which the fee sinple title will vest in the | essee, which
is assignable or transferable, if the sane be subjected to the |ien; however,
a | easehol d estate which is not freely assignable and transferable will be
consi dered an acceptable estate if it is determned by the Chief Benefits
Director, or the Director, Loan Guaranty Service, (i) that such type of
| easehol d is custonmary in the area where the property is located, (ii) that a
veteran or veterans will be prejudiced if the requirenent for free



assignability is adhered to and, (iii) that the assignability and other
provi sions applicable to the | easehold estate are sufficient to protect the
interests of the veteran and the Governnent and are otherw se acceptable; or

(3) Alife estate, provided that the renai nder and reversionary
interests are subjected to the lien

The title to such estate shall be such as is acceptable to infornmed buyers
title conpanies, and attorneys, generally, in the comunity in which the
property is situated, except as nodified by paragraph (b) of this section

(b) Any such property or estate will not fail to conply with the
requi renents of paragraph (a) of this section by reason of the follow ng:

(1) Encroachnents;

(2) Easenents;

(3) Servitudes;
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(4) Reservations for water, tinber, or subsurface rights;

(5) Sale and | ease restrictions:

(i) Except as to condominiuns, the right in any grantor or cotenant in
the chain title, or a successor of either, to purchase for cash, which right
was established by an instrument recorded prior to Decenber 1, 1976, and by
the ternms thereof is exercisable only if:

(A) An owner elects to sell

(B) The option price is not less than the price at which the then owner
iswlling to sell to another, and

(CO Exercised within 30 days after notice is mailed by regi stered nai
to the address of optionee |ast known to the then owner of the then owner's
election to sell, stating the price and the identity of the proposed vendee;

(ii) A condom niumestate established by the filing for record of the
Mast er Deed, or other enabling docunent before Decenber 1, 1976, will not fail
to conply with the requirenents of paragraph (a) of this section by reason of:

(A) Prohibition against leasing a unit for a period of |less than 6
nont hs.

(B) The existence of a right of first option to purchase or right to
provide a substitute buyer reserved to the condom ni um associ ati on provi ded
such option or right is exercisable only if:

(1) An owner elects to sell

(2) The option price is not |less than the price at which the then owner
iswilling to sell to another,

(3) The terns and conditions under which the option price is to be paid



are identical to or are not |less favorable to the owner than the terns and
conditions under which the owner was willing to sell to the owner's
prospective buyer, and

(4) Notice of the association's decision to exercise the option nust be
nailed to the owner by registered or certified nmail within 30 days after
notice is mailed by registered or certified mail to the address of the
associ ation | ast known to the owner of the owner's election to sell, stating
the price, terns of sale, and the identity of the proposed vendee;

(iii) Any property subject to a restriction on the owner's right to
convey to any party of the owner's choice, which restriction is established by
a docunent recorded on or after Decenber 1, 1976, will not qualify as security
for a guaranteed or insured loan. A
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prohibition or restriction on |easing an individual unit in a condom niumwil|
not cause the condom niumestate to fail to qualify as security for such | oan
provided the restriction is in accordance with 36.4358(c);

(iv) Notwithstanding the provisions of paragraph (b), (5)(i), (ii), and
(iii) of this section, a property shall not be considered ineligible pursuant
to paragraph (a) of this section if:

(A) The veteran obtained the property under a State or local politica
subdi vi si on program desi gned to assist | ow or noderate-incone purchasers, and
as a condition the purchaser must agree to one or nore of the follow ng
restrictions:

(1) If the property is resold within a tinme period as established by
| ocal |aw or ordinance, after the purchaser acquires title, the purchaser nust
first offer the property to the Governnment housing agency, or a |low or
noder at e-i ncone purchaser designhated by such agency, provided the option to
purchase is exercised within 90 days after notice by the purchaser to the
agency of intention to sell

(2) If the property is resold within a time period as established by
| ocal law or ordinance after the purchaser acquires title, a governnental
agency may specify a maxi mum price which the veteran nmay receive for the
property upon resale; or

(3) Such other restriction approved by the Secretary designed to insure
either that a property acquired under such program again be nmade available to
| ow or noderate-income purchasers, or to prevent a private purchaser from
obtaining a windfall profit on the resale of such property, while assuring
that the purchaser has a reasonabl e opportunity to di spose of the property
wi t hout undue difficulty at a reasonable price.

The sale price of a property under any of the restrictions of paragraph
(b)(5)(iv)(A) of this section shall not be less than the | owest of the
following: The price designated by the owner as the asking price; the

apprai sed value of the property; or the original purchase price of the
property, increased by a factor reflecting all or a reasonable portion of the
i ncreased costs of housing or the percentage increase in nedian incone in the
area between the date of original purchase and resale, plus the reasonable
val ue or actual costs of any capital inprovenents nade by the owner plus a



reasonabl e real estate comm ssion |ess the cost of necessary repairs required
to place the property in saleable condition; or other reasonable fornula
approved by the Secretary. The veteran nust be fully inforned and consent in
witing to the housing restrictions. A copy of the veteran' s consent
statement nust be forwarded with the application for home [oan guaranty or the
report of a honme |oan processed on the autonatic basis; or

(Authority: 38 U.S.C. 1803(c))
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(B) A recorded restriction on title designed to provide housing for
ol der persons, provided that the restriction is acceptabl e under the
provi sions of the Fair Housing Act, title VIIl of the Cvil R ghts Act of
1968, as anended by the Fair Housi ng Arendnents Act of 1988, 42 U.S.C. 3601 et
seq. The veteran nust be fully inforned and consent in witing to the
restrictions. A copy of the veteran's consent statenent nust be forwarded
with the application for honme | oan guaranty or the report of a home | oan
processed on the automatic basis;

(Authority: 38 U S.C 210(c), 1803(c)(1))

(6) Building and use restrictions whether or not enforceable by a
reverter clause if there has been no breach of the conditions affording a
right to an exercise of the reverter

(7) Violation of a restriction based on race, color, creed, or nationa
origin, whether or not such restriction provides for reversion or forfeiture
of title or alien for liquidated damages in the event of a breach

(8) Any other covenant, condition, restriction, or limtation approved
by the Secretary in the particular case. Such approval shall be a condition
precedent to the guaranty or insurance of the |oan

Provided, that the linmtations on the quantumor quality of the estate or
property that are indicated in this paragraph, insofar as they may nmaterially
affect the value of the property for the purpose for which it is used, are
taken into account in the appraisal of reasonable value required by 38 U S.C.,
chapter 37.

(c) The following limtations on the quantumor quality of the estate
or property shall be deened for the purposes of paragraph (b) of this section
to have been taken into account in the appraisal of residential property and
determ ned by the Secretary as not materially affecting the reasonabl e val ue
of such property:

(1) Building or Use Restrictions. Provided, (i) no violation exists,
(ii) the proposed use by a veteran does not presage a violation of a condition
affording a right of reverter, and (iii) any right of future nodification
contained in the building or use restrictions is not exercisable, by its own
terns, until at |east 10 years followi ng the date of the |oan

(2) Violations of Racial and Creed Restrictions. Violations of a
restriction based on race, color, creed or national origin, whether or not
such restriction provides for reversion or forfeiture of title or a lien for
i qui dat ed danages in the event of a breach



(3) Violations of Building or Use Restrictions of Record. Violations
of building or use restrictions of record which have existed for nore than 1
year, are not the subject of pending or

| V-77

threatened litigation, and which do not provide for a reversion or termnation
of title, or condemation by municipal authorities, or, a lien for |iquidated
damages whi ch nay be superior to the lien of the guaranteed or insured
nor t gage.

(4) Easenents

(i) Easenents for public utilities along one or nore of the property
lines and easenents for drainage or irrigation ditches, provided the exercise
of the rights thereof do not interfere with the use of any of the buildings or
i nprovenents | ocated on the subject property.

(ii) Mitual easenents for joint driveways |located partly on the subject
property and partly on adjoining property, provided the agreenent is recorded
in the public records.

(iii) Easements for underground conduits which are in place and which
do not extend under any buildings in the subject property.

(5) Encroachnents

(i) On the subject property by inprovenents on the adjoining property
where such encroachnents do not exceed 1 foot wi thin the subject boundari es,
provi ded such encroachnents do not touch any buildings or interfere with the
use or enjoynent of any building or inprovenent on the subject property.

(ii) By hedges or rempvabl e fences bel onging to subject or adjoining
property.

(iii) Not exceeding 1 foot on adjoining property by driveways bel ongi ng
to subject property, provided there exists a clearance of at |east 8 feet
bet ween the buildings on the subject property and the property line affected
by the encroachnent.

(6) Variations of Lot Lines. Variations between the Iength of the
subj ect property lines as shown on the plot plan or other exhibits subnmitted
to the Departnent of Veterans Affairs and as shown by the record or possession
i nes, provided such variations do not interfere with the current use of any
of the inmprovenents on the subject property and do not involve a deficiency of
nore then 2 percent with respect to the Iength of the front line or nore than
5 percent with respect to the length of any other line.

(Authority: 38 U S.C. 210(c), 1803(c), 1812(g))
36.4351 LOANS, FIRST, SECOND OR UNSECURED

Loans for the purchase of real property or a |l easehold estate as limted
in the regul ati ons concerning guaranty or insurance of loans to veterans, or
for the alteration, inprovenent, or repair thereof, and for nore than $1, 500
and nore than 40 percent of the reasonable value of such property or estate
prior thereto shall be secured by a first lien on the property or estate.



Loans for such alteration,
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i nprovenent, or repairs for nmore than $1,500 but 40 percent or less of the
prior reasonabl e value of the property shall be secured by a lien reasonable
and customary in the conmunity for the type of alteration, inprovenent, or
repair financed. Those for $1,500 or |ess need not be secured, and in lieu of
the title exam nation, the | ender may accept a statement fromthe borrower
that he or she has an interest in the property not |ess than that prescribed
in

36.4350(a).

36. 4352 TAX, SPECI AL ASSESSMENT AND OTHER LI ENS

Tax liens, special assessnent |liens, and ground rents shall be
di sregarded with respect to any requirenent that | oans shall be secured by a
lien of specified dignity. Wth the prior approval of the Secretary, Chief
Benefits Director, or Director, Loan Guaranty Service, liens retained by
nongovernmental entities to secure assessnents or charges for nunicipal type
services and facilities clearly within the public purpose doctrine nay be
di sregarded. In determ ning whether a loan for the purchase or construction
of a home is secured by a first lien the Secretary may al so disregard a
superior lien created by a duly recorded covenant running with the realty in
favor of a private entity to secure an obligation to such entity for the
honeowner's share of the costs of the managenent, operation, or maintenance of
property, services or prograns within and for the benefit of the devel opnent
or comunity in which the veteran's realty is located, if the Secretary
determnes that the interests of the veteran-borrower and of the Governnent
will not be prejudiced by the operation of such covenant. |n respect to any
such superior lien to be created after June 6, 1969, the Secretary's
determ nati on nust have been made prior to the recordation of the covenant.

36. 4353 COVBI NATI ON RESI DENTI AL AND BUSI NESS PROPERTY

If otherwise eligible, a loan for the purchase or construction of a
conbi nation of residential property and busi ness property which the veteran
proposes to occupy in part as a home will be eligible under 38 U S. C. 1810, if
the property is primarily for residential purposes and no nore than one
business unit is included in the property.

36. 4354 Cancel ed
36. 4355 SUPPLEMENTAL LOANS

(a) Any loan for the alteration, repair, inprovenent, extension
repl acenent, or expansion of a hone, with respect to which a guaranteed or
i nsured obligation of the borrower is currently outstanding, may be reported
for guaranty or insurance coverage, if such loan is made by the hol der of the
currently outstanding obligation, notw thstanding the fact no guaranty
entitlement remains available to the borrower: Provided, that if no
entitlement renmains avail abl e the maxi num anobunt payabl e on the revised
guaranty shall not exceed the anount payable on the original guaranty on the
date

I V-79



of closing the supplenental |oan, and the percentage of guaranty shall be
based upon the proportion the said maxi rum anount bears to the aggregate

i ndebt edness, or, in the case of an insured | oan, no additional credit to the
hol der' s i nsurance account may be made: Provided further, that the prior
approval of the Secretary shall be required if

(1) The loan will be made by a | ender who is not the hol der of the
currently guaranteed or insured obligation; or

(2) The loan will be made by a | ender not of a class specified in 38
U S.C 1802(d); or

(3) An obligor liable on the currently outstanding obligation will be
rel eased frompersonal liability.

In any case in which the unpaid bal ance of the prior |oan currently
outstanding is conbined or consolidated with the anbunt of the suppl enenta

| oan, the entire aggregate indebtedness shall be repayable in full within the
maxi mum maturity currently prescribed by statute for the original |oan. No
suppl enental loan for the repair, alteration, or inprovenent of residentia
property will be eligible for guaranty or insurance unless such repair,
alteration, or inprovenent substantially protects or inproves the basic
l[ivability or utility of the property invol ved.

(b) Such loan shall be secured as required in 36.4351: Provided, that
alien of lesser dignity than therein specified will suffice if the lien
obtained is imediately junior to the lien of the original guaranteed or
i nsured obligation: Provided further, the liens of successive suppl enmental
| oans may be of | esser dignity so long as they are inmediately junior to the
lien of the [ast previous guaranteed or insured obligation having a Iien of
required dignity.

(c) Upon providing or extending guaranty or insurance coverage in
respect to any such suppl enental |oan, the rights of the Secretary to the
proceeds of the sale of security shall be subordinate to the right of the
hol der to satisfy therefromthe indebtedness outstanding on the original and
suppl enent al | oans.

36. 4356 CONDOM NI UM LOANS- GENERAL

(a) Authority-Applicability of O her Loan Guaranty Regul ations 38 CFR
Part 36. A loan to an eligible veteran to purchase a one-fanily residenti al
unit in a condom ni um housi ng devel opment or project shall be eligible for
guaranty or insurance to the same extent and on the sanme terns as other |oans
under 38 U.S.C. 1810 provided the |oan confornms to the provisions of chapter
37, title 38, United States Code, except for sections 1811 (direct |oans), and
1827 (structural defects). The |oan nust also conformto the otherw se
appl i cabl e provi sions of the regul ati ons concerning the guaranty or insurance
of loans to veterans. Sections 36.4353, 36.4355, and 36.4364 shall not be
appl i cabl e.
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(b) Definitions. On and after July 1, 1979, the follow ng definitions
shal | be applicable to each condominiumloan entitled to be guaranteed or
i nsured, and shall be applicable to such | oans previously guaranteed or
insured to the extent that no legal rights vested thereunder are inpaired.



Whenever used in 38 U.S.C., chapter 37 or the 36.4300 series, unless the
context otherw se requires, the terns defined in this paragraph shall have the
meani ng st at ed.

(1) Affiliate of Declarant. Affiliate of declarant means any person or
entity which controls, is controlled by, or is under commopn control with, a
decl arant.

(i) A person or entity shall be considered to control a declarant if
that person or entity is a general partner, officer, director, or enployee of
t he decl arant who:

(A) Directly or indirectly or acting in concert with one or nore
persons, or through one or nore subsidiaries, owns, controls, or holds with
power to vote, or holds proxies representing, nore than 20 percent of the
voting shares of the declarant;

(B) Controls in any manner the election of a majority of the directors
of the declarant; or

(C© Has contributed nore than 20 percent of the capital of the
decl arant.

(ii) A person or entity shall be considered to be controlled by a
declarant if the declarant is a general partner, officer, director, or
enpl oyee of that person or entity who

(a) Directly or indirectly or acting in concert with one or nore
persons or through one or more subsidiaries, owns, controls, or holds wth
power to vote, or holds proxies representing, nore than 20 percent of the
voting shares of that person or entity;

(b) Controls in any manner the election of a majority of the directors
of that person or entity; or

(c) Has contributed nore than 20 percent of the capital of that person
or entity.

(2) Condonminium Unless otherw se provided by State | aw, a condom ni um
is a formof ownership in which the buyer receives title to a three
di mensi onal air space containing the individual living unit together with an
undi vided interest or share in the ownership of common el enents (restatenent
of 36.4301, Condom nium)

(3) Conversion Condoninium Condom nium projects not originally built
and sol d as condom niuns but subsequently converted to condom ni um f or m of
owner shi p.
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(4) Declarant. Any person who has executed a declaration or an
amendnment to a declaration to add additional real estate to the project, or
any successors or assigns of the declarant who offers to sell or sells units
in the condom ni um project and who assunes declarant rights in the project
including the right to: add, convert or withdraw real estate fromthe
condom ni um proj ect; maintain sales offices, managenent offices and rental
units; exercise easenents through the comon el enents for the purpose of



nmaki ng i nprovenents within the condom nium or exercise control of the owners
association. Declarant is further defined as any sponsor of a project or
affiliate of the declarant who is acting on behalf of or exercising the rights
of the declarant.

(5) Existing-Declarant in Control or Marketing Units. A condom niumin
which all onsite or offsite inprovenents were conpleted or the conversion was
compl eted prior to appraisal by the Departnment of Veterans Affairs, but the
declarant is in control of the owners' association and/or is currently
marketing units for initial transfer to individual unit owners.

(6) Existing-Resale. A condominiumin which all onsite or offsite
i mprovenents were conpleted or the conversion was conpleted prior to appraisa
by the Department of Veterans Affairs, and the declarant is no longer in
control of the owners' association and/or nmarketing units for initial transfer
to individual unit owners

(7) Expandabl e Condomi nium A project which nmay be increased in size
by the declarant. An expandabl e condom niumis constructed in phases (or
stages). After each phase is conpleted and constituted, the compn estates
are nerged. Each unit owner, thereby, gains an individual interest in all of
the facilities of the compn estate.

(8) Foreclosure. Foreclosure shall mean the termination of a lien by
either judicial or nonjudicial procedures in accordance with |ocal |aw or the
voluntary transfer of property by a deed-in-lieu of foreclosure or sinmlar
procedur es.

(9) H gh R se Condom nium A condoni nium project which is a
mul ti-story el evator buil ding.

(10) Horizontal Condomi nium A condom nium project in which generally
no part of a living unit extends over and under another living unit.

(11) Low Rise Condominium A condoninium project in which all or a
part of a living unit extends over or under another living unit; e.g., garden
apartment or wal k-up project.

(12) Proposed Condom nium A condoninium project that is to be
constructed or is under construction. |In the case of a condoni ni um
conversion, the declarant proposes to convert a building or buildings to the
condom ni um form of ownership, or the declarant is in the process of
converting the building or buildings to the condom ni um form of ownership.
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(13) Series Condom nium A nunber of adjoining but separately
constituted condoni niuns. As association of owners is established for each
proj ect, and each association is responsible for naintenance and upkeep of the
common elements in its own project. Cross-easenents between the separate
condom niuns may be created to permit nenbers of the separate condom niuns to
use the comon areas of the other condom ni uns.

(c) Project Approval. Prior to the Departnent of Veterans Affairs
guaranty of an individual unit loan in a condoninium the |egal docunentation
establ i shing the condom ni um proj ect or devel opnent nust be approved by the
Secretary.



(Authority: 38 U.S.C. 210(c)(1), 1803(c)(1), 1810(a)(6))
36. 4357 ACCEPTABLE OWNERSHI P ARRANGEMENTS AND DOCUMENTATI ON

(a) Types of Condomi ni um Oamership. The follow ng types of basic
ownershi p arrangenents are generally acceptable provided they are established
in conpliance with the applicabl e condom niumlaw of the jurisdiction(s) in
whi ch the condominiumis | ocated

(1) Ownership of units by individual owners coupled with an undivi ded
interest in all conmon el enents.

(2) Ownership of units by individual owners coupled with an undivi ded
interest in general common elenents and specified limted conmon el enents.

(3) Individual ownership of units coupled with an undivided interest in
the general common el ements and/or limted conmon el enents, with title to
addi ti onal property for comron use vested in an association of unit owners,
wi th mandatory nmenbership by unit owners or owners' associations. Any such
arrangenent nust not be precluded by applicable State | aw.

(Authority: 38 U.S.C. 210(c)(1), 1810(a)(6))

(b) Estate of Unit Omer. The legal estate of each unit owner nust
conply with the provisions of 36.4350. The declaration or equival ent
docunent shall allocate an undivided interest in the common el ements to each
unit. Such interest may be allocated equally to each unit, may be
proportionate to that unit's relative size or value, or may be allocated
according to any other specified criteria provided that the nmethod chosen is
equi tabl e and reasonabl e for the condoni ni um

(Authority: 38 U S . C. 210(c)(1), 1803(c)(1), (d)(3), 1810(a)(6))
(c) Condoni ni um Documnent ati on

(1) Conpliance with Applicable Law. The declaration, bylaws and other
enabl i ng docunentation shall conformto the |aws governing the establishnent
and mai nt enance of condomi niumregi mes within the
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jurisdiction in which the condominiumis |located, and to all other |aws which
apply to the condoni ni um

(2) Recordation. The declaration and all anendnents or nodifications
thereof shall be placed of record in the manner prescribed by the appropriate
jurisdiction. |If recording of plats, plans, or bylaws or equival ent docunents
and all anmendnents or nodifications thereof is the prevailing practice or is
required by law within the jurisdiction where the project is |ocated, then
such docunents shall be placed of record. |If the bylaws are not recorded,
then covenants, restrictions and other matters requiring record notice should
be contained in the declaration or equival ent docunent.

(3) Availability. The owners' association shall be required to nmake
available to unit owners, |enders and the holders, insurers and guarantors of
the first nortgage on any unit, current copies of the declaration, bylaws and



ot her rul es governing the condonmi nium and other books, records and financia
statements of the owners' association. The owners' association also shall be
required to nake avail able to prospective purchasers current copies of the
decl aration, bylaws, other rules governing the condom nium and the nost
recent annual audited financial statement, if such is prepared. "Available"
as used in this paragraph (c¢)(3) shall at |east nmean available for inspection
upon request, during normal business hours or under other reasonable

ci rcumst ances.

(4) Amendnents to Docunents After Departnent of Veterans Affairs
Project Approval. Wile the declarant is in control of the owners
associ ation, anmendnments to the declaration, bylaws or other enabling
docunent ati on nust be approved by the Secretary. The declarant should have
proposed anendrments reviewed prior to recordation. This provision does not
apply to anendrments whi ch annex additional phases to the condom niumregine in
accordance with a general plan of devel opnent. (See 36.4360(a) (3) and
36. 4360a(b) (6).)

(Authority: 38 U S C. 210(c)(1), 1803(c)(1), 1810(a)(6))
(d) Real Property Descriptions in the Declaration

(1) darity-Conformty with the Law of the Jurisdiction. The
description of the units, comon el ements, any recreational facilities and
other related amenities, and any limted conmon el enents shall be clear and in
conformty with the law of the jurisdiction where the project is |ocated.
Responsi bility for mmintenance and repair of all portions of the condom nium
shall be set forth clearly.

(2) Devel opnmental Pl an-Proposed Condoniniuns. The declaration or other
| egal | y enforceabl e and bi ndi ng docunent nust state in a reasonabl e nanner the
overal | devel opnment plan of the condom nium including building types,
architectural style and the size of the units for those phases of the
condom ni um which are required to be built. Under the applicable provisions
of the declaration or such
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other legally enforceable and bi ndi ng docunment, the devel opnment of the

requi red portion of the condom nium nust be consistent with the overall plan,
except that the declarant may reserve the right to change the overall plan or
deci de not to construct planned units or inprovenents to the comon el enents
if the declaration sets forth the conditions required to be satisfied prior to
the exercise of that right, the tine within which the right may be exercised,
and any other linmitations and criteria that woul d be necessary or appropriate
under the particular circunstances. Such conditions, tine restraints and
other limtations nust be reasonable in light of the overall plan for the
condom nium I n an expandabl e project, additional phases which are not
required to be built may be described in the devel opnent plan in very genera
terns, or the declaration may provide that the decl arant makes no assurances
concerning the construction, building types, architectural style and size of
the units, etc., of these phases. However, the m ni num nunber of units to be
built should be that which would be adequate to reasonably support the common
elements. (See 36.4360(a)(6).)

(Authority: 38 U S C 210(c)(1), 1803(c)(1l), 1810(a)(6))



36.4358 RICGHTS AND RESTRI CTI ONS
(a) Declarant's Rights and Restrictions

(1) Disclosure and Reasonabl eness of Reserved Rights. Any right
reserved by the declarant nust be reasonable and set forth in the declaration

(2) Examples of Reserved Rights of Declarant, Sponsor, or Affiliate of
Decl arant which are Usually Unacceptable. Binding the owners' association
either directly or indirectly to any of the follow ng agreenents is not
acceptabl e unl ess the owners' association shall have a right of term nation
thereof which is exercisable without penalty at any tinme after transfer of
control, upon not nore than 90 days' notice to the other party thereto:

(i) Any managenent contract, enployment contract or |ease of
recreational or parking areas or facilities;

(ii) Any contract or lease, including franchises and |licenses, to which
a declarant is a party.

The requirenents of paragraphs (a)(2)(i) and (ii) of this section do not apply
to acceptabl e ground | eases.

(3) Exanples of Reserved Rights which are Usually Acceptable. The
following rights in the common el enents nay usually be reserved by the
decl arant for a reasonable period of tinme, subject to a conconitant obligation
to restore:

(i) Easenent over and upon the comron el ements and upon | ands
appurtenant to the condominium for the purpose of conpleting inprovenents for
which provision is nade in the declaration, but only if access thereto is
ot herwi se not reasonably avail abl e.
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(ii) Easenent over and upon the comon el enents for the purpose of
nmaki ng repairs required pursuant to the declaration or contracts of sale nade
with unit purchasers.

(iii) R ght to mintain facilities in the common areas which are
identified in the declaration and which are reasonably necessary to narket the
units. These may include sal es and nanagenent offices, nodel units, parking
areas, and advertising signs.

(Authority: 38 U S C. 210(c)(1), 1803(c)(1l), 1810(a)(6))
(b) Owners' Association's R ghts and Restrictions

(1) R ght of Entry Upon Units and Linited Common El ements. The owners
associ ation shall be granted a right of entry upon unit prem ses and any
limted common el enents to effect energency repairs, and a reasonable right of
entry thereupon to effect other repairs, inprovenents, replacenent or
mai nt enance as necessary.

(2) Power to Grant Rights and Restrictions in Common El enents. The
owners' association should be granted other rights, such as the right to grant
utility easenents under, through or over the common el enments, which are



reasonably necessary to the ongoi ng devel opnent and operation of the project.

(3) Responsibility for Damage to Common El ements and Units. A
provi sion may be made in the declaration or bylaws for allocation of
responsibility for danages resulting fromthe exercise of any of the above
rights.

(4) Assessnents

(i) Levy and Collection. The declaration or its equival ent shal
describe the authority of the owners' association to |levy and enforce the
coll ection of general and special assessnents for common expenses and shal
descri be adequate remedies for failure to pay such comon expenses. The
comon expenses assessed against any unit, with interest, |late charges, costs
and a reasonable attorney's fee shall be a lien upon such unit in accordance
with applicable |aw. Each such assessnent, together with interest, late
charges, costs, and attorney's fee, shall also be the personal obligation of
the person who was the owner of such unit at the time the assessment fell due.
The personal obligation for delinquent assessments shall not pass to
successors in title or interest unless assuned by them or required by
appl i cabl e | aw.

Conmon expenses as used in this subdivision shall mean expenditures nmade or
l[iabilities incurred by or on behalf of the owners' association, together with
any assessnents for the creation and nai nt enance of reserves.
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(ii) Reserves and Working Capital. There shall be in new or proposed
condomi ni um projects (including conversions) a provision for an adequate
reserve fund for the periodic nmaintenance, repair and replacenent of the
common el enents, which fund shall be maintained out of regular assessnents for
comon expenses. Additionally, a working capital fund nmust be established for
the initial nmonths of the project operations equal to at |east 2 nonths
estimated common area charge for each unit.

(iii) Priority of Lien. Any assessnent |ien nust be subordinate to any
Department of Veterans Affairs guaranteed nortgage except as provided in
36.4352. A lien for common expense charges and assessnents shall not be
affected by any sale or transfer of a unit except that a sale or transfer
pursuant to a foreclosure of a first nortgage shall extinguish a subordinate
lien for common expense charges and assessnents which becane payable prior to
such sale or transfer. Any such sale or transfer pursuant to a foreclosure
shall not relieve the purchaser or transferee of a unit fromliability for
nor the unit so sold or transferred fromthe lien of, any common expense
charges thereafter becom ng due.

(Authority: 38 U S . C. 210(c)(1), 1803(c)(1), (d)(3), 1810(a)(6))
(c) Unit Omers' Rights and Restrictions.

(1) nligation to Pay Expenses. The declaration or equival ent docunent
shal |l establish a duty on each unit owner, including the declarant, to pay a
proportionate share of common expenses upon being assessed therefor by the
owners' association. Such share may be allocated equally to each unit, may be
proportionate to that unit's conmon el enent interest, relative size or val ue,
or may be allocated according to any other specified criteria provided that



the nmet hod chosen is equitable and reasonable for that condom nium

(2) Voting Rights. The declaration or equival ent docunment shal
allocate a portion of the votes in the association to each unit. Such portion
may be allocated equally to each unit, nay be proportionate to that unit's
common expense liability, common elenent interest, relative size or value, or
may be allocated according to any other specified criteria provided that the
method is equitable and reasonable for the condom nium The decl arati on may
provide different criteria for allocations of votes to the units on particul ar
specified matters and nay al so provide different percentages of required unit
owner approvals for such particular specified matters.

(3) Ingress and Egress of Unit Owmners. There may not be any
restriction upon any unit owner's right of ingress and egress to his or her
unit.

(4) Encroachnment - Units and Common El enents

(i) Easenents for Encroachnments. |In the event any portion of the
common el ements encroaches upon any unit or any unit encroaches upon the
comon el enents or another unit as a result of the

| V- 87

construction, reconstruction, repair, shifting, settlenment, or novenent of any
portion of the inprovenents, a valid easenent for the encroachnent and for the
mai nt enance of the sane shall exist so |long as the encroachnment exists. The
decl aration may provide, however, reasonable linmts on the extent of any
easenent created by the overlap of units, common elenents, and linmted comon
el ements resulting fromsuch encroachnents; or

(ii) Mnunents as Boundaries. |If permitted by the governing |law within
the jurisdiction where the project is |ocated, the existing physica
boundaries of a unit or a conmon el enent of the physical boundaries of a unit
or a comon el ement reconstructed in substantial accordance with the origina
pl ats and plans thereof becone its boundaries rather than the netes and bounds
expressed in the deed, plat or plan, regardless of settling or latera
nmoverent of the building, or minor variance between boundaries should on the
plats, plans or in the deed and those of the building. The declaration should
provi de reasonable linmts on the extent of any such revised boundary(ies)
created by the overlap of units, common elenents, and |imted comon el enents
resulting fromsuch encroachnents.

(5) Right of First Refusal. The right of a unit owner to sell,
transfer, or otherw se convey his or her unit in a condoniniumshall not be
subject to any right of first refusal or simlar restriction if the
declaration or similar document is recorded on or after Decenber 1, 1976. |If
the declaration was recorded prior to Decenber 1, 1976, the right of first
refusal nust conply with

36.4350(b)(5)(ii); Provided, however, restrictions on the basis of age or
restrictions established by a State, Territorial, or |ocal governnent agency
as part of a programfor providing assistance to | ow and noderate-i ncone
purchasers shall be governed by

36.4350(b) (5) (iv).

(Authority: 38 U S.C. 1803(c))



(6) Leasing Restrictions. Except as provided in this paragraph, there
shall be no prohibition or restriction on a condom niumunit owner's right to
| ease his or her unit. The follow ng restrictions are acceptabl e:

(i) Arequirenent that |eases have a minimnuminitial termof up to 1
year, or

(ii) Age restrictions or restrictions inposed by State or |ocal housing
authorities which are all owabl e under 36.4308(e) or
36. 4350(b) (5) (iv).

(d) Rights of Action. The owners' association and any aggrieved unit
owner should be granted a right of action against unit owners for failure to
comply with the provisions of the declaration, bylaws, or equivalent
docunents, or wi th decisions of the owners'
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associ ati on which are made pursuant to authority granted the owners
associ ation in such documents. Unit owners should have similar rights of
action agai nst the owners' association.

(Authority: 38 U S . C. 210(c)(1), 1803(c)(1), 1810(a)(6))
36.4359 M SCELLANEQUS LEGAL REQUI REMENTS
(a) Declarant Transfer of Control of Oaners' Association

(1) Standards for Transfer of Control. The declarant shall relinquish
all special rights, expressed or inplied, through which the declarant may
directly or indirectly control, direct, nodify, or veto any action of the
owners' association, its executive board, or a majority of unit owners, and
control of the owners' association shall pass to the owners of units within
the project, not later than the earlier of the foll ow ng:

(i) 120 days after the date by which 75 percent of the units have been
conveyed to unit purchasers, or

(ii) The last date of a specified period of time following the first
conveyance to a unit purchaser; such period of tinme is to be reasonable for
the particular project. The naxi mum acceptable period usually will be from3
to 5 years for single-phased condom niumregines and 5 to 7 years for
expandabl e condomi ni uns.

(iii) On a case basis, nodifications or variations of the requirenents
of paragraphs (a)(i) and (ii) of this section (a)(1) will be acceptable,
particularly in circunstances involving very |arge condom ni um devel opnents.

(2) Declarant's Unit Votes after Transfer of Control. The requirenents
of paragraph (a)(1) of this section shall not affect the declarant's rights,
as a unit owner, to exercise the votes allocated to units which decl arant
owns.

(3) Unit Omers' Participation in Managenent. Declarants shoul d
provide for and foster early participation of unit owners in the nanagenment of
the project.



(b) Taxes. Unless otherwi se provided by State law, real estate taxes
nust be assessed and be |ienable only against the individual units, together
with their undivided interests in the conmon el enents, and not agai nst the
multifam ly structure. The owners' association usually owns no real estate,
so it has no obligation concerning ad val oremtaxes. Unless taxes are
assessed only against the individual units, a tax lien could anount to nore
than the value of any particular unit in the structure.

(c) Cancel ed.
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(d) Policies for Bylaws. The byl aws of the condom ni um shoul d be
sufficiently detailed for the successful governance of the condom nium by unit
owners. Anpong ot her things, such docunents shoul d contain adequate provisions
for the election and renoval of directors and officers.

(e) Insurance and Rel ated Requirements

(1) Insurance. The holder shall require hazard and fl ood insurance
policies to be procured and naintained in accordance with
36.4326. Because of the nature of condom niuns, additional types of
i nsurance coverages-such as tort liability insurance for injuries sustained on
the prem ses, personal liability insurance for directors and officers managi ng
associ ation affairs, boiler insurance, etc. should be considered in
appropriate circunstances.

(2) Fidelity Bond Coverage. The securing of appropriate fidelity bond
coverage i s recomended but not required, for any person or entity handling
funds of the owners' association, including, but not Iimted to, enployees of
the professional managers. Such fidelity bonds should nane the association as
an obligee, and be witten in an anmount equal to at |east the estinated
maxi mum of funds, including reserve funds, in the custody of the owners
associ ati on or the managenent agent at any given tine during the termof the
fidelity bond. However, the bond should not be |less than a sumequal to 3
nont hs' aggregate assessnents on all units plus reserve funds.

(Authority: 38 U.S.C. 210(c)(1), 1803(c)(1), 1810(a)(6))

36. 4360 DOCUMENTATI ON AND RELATED REQUI REMENTS- FLEXI BLE
CONDOM NI UMS AND CONDOM NI UMS W TH OFFSI TE FACI LI TI ES

(a) Expandabl e Condom niums. The follow ng policies apply to
condom ni um regi mes which may be increased in size by the declarant:

(1) The declarant's right to expand the reginme nust be fully described
in the declaration. The declaration nust contain provisions adequate to
ensure that future inprovenents to the condomniumw || be consistent with
initial inmprovenents in ternms of quality of construction. The declarant nust
buil d each phase in accordance with an approved general plan for the tota
devel opment ( 36.4357(d)(2)) supported by detailed plats and plans of each
phase prior to the construction of the particul ar phase.

(2) The reservation of a right to expand the condom nium regi ne, the
met hod of expansion and the result of an expansion nust not affect the
statutory validity of the condominiumreginme or the validity of title to the
units.



(3) The declaration or equival ent docunment nust contain a covenant that
the condom niumregi me may not be amended or nerged with a successor
condom niumregi me without prior witten approva
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of the Secretary. The declarant may have the proposed | egal docunentation to
acconplish the nerger reviewed prior to recordation. However, the Secretary's
final approval of the merger will not be granted until the successor
condom ni um has been legally established and construction conpleted. The
decl arant may add phases to an expandabl e condom niumregi ne without the prior
approval of the Secretary if the phasing inplenents a previously approved
general plan for the total devel opment. A copy of the anendnent to the
decl aration or other annexati on docunment which adds each phase nust be
submitted to the Secretary in accordance with

36. 4360a(b) (6).

(4) Liens arising in connection with the declarant's ownership of, and
construction of inprovenments upon, the property to be added nust not adversely
affect the rights of existing unit owners, or the priority of first nortgages
on units in the existing condom nium property. Al taxes, assessnents,
mechanic's liens, and other charges affecting such property, covering any
period prior to the addition of the property, nust be paid or otherw se
satisfactorily provided for by the declarant.

(5) The declarant nust purchase (at declarant's own expense) a genera
liability insurance policy in an anount not less than $1 mllion for each
occurrence, to cover any liability which owners of previously sold units are
exposed to as a result of further condonini um devel opnent.

(6) Each expandabl e project shall have a specified nmaxi mum nunber of
units which will give each unit owner a mni num percentage of interest in the
common el ements. Each project shall also have a specified nini mum nunber of
units which will give each unit owner a maxi num percentage of interest in the
common el enents. The m ni num nunber of units to be built should be that which
woul d be adequate to reasonably support the common el enents. The naxi nmum
nunber of units to be built should be that which would not overload the
capacity of the common facilities. The nmaxi mum possi bl e percentage(s) and the
m ni mum possi bl e percentage(s) of undivided interest in the comopn el ements
for each type of unit must be stated in the declaration or equival ent
docunent .

(7) The declaration or equival ent docunent shall set forth clearly the
basis for reallocation of unit owner's ownership interests, conmon expense
liabilities and voting rights in the event the nunber of units in the
condomniumis increased. Such reallocation shall be according to the
applicable criteria set forth in 36.4357(b) and 36.4358(c)(1) and (2).

(8) The declarant's right to expand the condom nium rnust be for a
reasonabl e period of tine with a specific ending date. The nmaxi num acceptabl e
period will usually be from5 to 7 years after the date of recording the
declaration. On a case bases, |onger periods of expansion rights will be
acceptabl e, particularly in circunstances involving sizable condoni ni um
devel opnent s.
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(b) Series Projects

(1) Each phase in the series approach is to be considered as a separate
project. A separate set of |egal docunents must be filed for each phase or
project that relates to the condom niumwithin its own boundary. The
decl aration for each phase nust describe the particular project as a part of
the whol e devel opment area, but subject only the one phase to the condom ni um
regine. A separate unit ratio nust be established that would relate each unit
to all units of the particular condom niumfor purposes of ownership in the
common areas, voting rights and assessnent liability. A separate association
may be created to govern the affairs of each condom nium Each phase is
subject to a separate presal e requirenent.

(2) In the case of proposed projects, or projects under construction
the declaration should state the nunber of total units that the devel oper
intends to build on other sections of the devel opnent area.

(c) Oher Flexible Condom niuns. Condom ni uns contai ni ng wthdrawabl e
real estate (contractabl e condom niuns) and condom ni ums contai ni ng
convertible real estate (portions of the condoni niumw thin which additiona
units or limted comon el enments, or both, may be created) will be considered
accept abl e provided the flexible condom niumconplies with the 36.4300
seri es.

(Authority: 38 U S.C 210(c)(1), 1803(c)(1), 1810(a)(6))
36.4360a APPRAI SAL REQUI REMENTS

(a) Existing Resale Condom niuns. Upon acceptance by the |ocal office
of the organi zational docunents, the project and unit(s) proposed as security
for guaranteed financing shall be appraised to ensure that they neet MPR s
(M nimum Property Requirenents) and are safe, sanitary, and structurally
sound. The Departnment of Veterans Affairs MPR s for existing construction
apply to all existing resale condom niuns including conversions, except that
wat er, heating, ventilating, air-conditioning and sewer service nay be
supplied froma central source

(Authority: 38 U.S.C. 210(c)(1), 1803(c)(1), 1810(a)(6), (b)(5))

(b) Proposed Condomi niuns or EXisting Condoniniuns with Declarant in
Control or Marketing Units

(1) Low Rise and Hi gh Ri se Condom niuns. Low rise and high rise
condomi ni uns shall conply with local building codes. Only the alterations,
i mprovenents or repairs to lowrise and high rise buildings proposed to be
converted to the condom nium form of ownership nust conply with current |oca
bui |l di ng codes, unless local authorities require total code conpliance on the
entire structure when a building is being converted to the condom ni um f orm of
ownership. |In those areas where | ocal standards are nonexi stent,
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inferior to, or in conflict with the Departnment of Veterans Affairs
objectives, a certification will be required froma registered professiona
architect and/or registered engineer certifying that the plans and
specifications conformto one of the national building codes which is typica



of simlar construction nmethods and standards for condomi niuns used in the
area. Those portions of the condom ni um conversi on which are not being
altered, inproved or repaired nust be appraised in accordance wi th paragraph
(a) of this section.

(2) Horizontal Condom niuns. Departnment of Veterans Affairs policies
and procedures applicable to single-famly residential construction shall also
apply to horizontal condom niuns. Proposed or existing (declarant in contro
or marketing units) horizontal condom nium conversions shall conply with
current local building codes for alterations and i nprovenents or repairs nade
to convert the building to the condomi ni um form of ownership unless |oca
authorities require total code conpliance on the entire structure when a
buil ding is being converted to the condom nium form of ownership. In those
areas where | ocal standards are nonexistent, inferior to, or in conflict with
Department of Veterans Affairs objectives, a certification will be required
froma professional architect and/or registered engineer certifying that the
pl ans and specifications conformto one of the national building codes which
is typical of simlar construction nmethods and standards for condom ni unms used
in the area. Those portions of the condom nium conversion which are not being
altered, inproved or repaired nust be apprai sed in accordance w th paragraph
(a) of this section.

(Authority: 38 U.S.C. 210(c)(1), 1803(c)(1))

(3) Unit Conpletion. Al units in the individual project or phase nust
be substantially conpl eted except for custoner preference itens, such as
interior finishes, appliances or equipnents.

(4) Conmon El enent Conpletion. Al anenities of the condom nium (to
include offsite community facilities), that are to be considered in the unit
val ue, nmust be bound legally to the condominiumreginme. Al such anenities as
wel |l as the common el enments of the project, nust be substantially conpleted
and avail able for use by the unit owners. In large nulti-phase projects, the
decl arant shoul d construct comon el ements in a manner consistent with the
addition of units to support the entire devel opnent. The Secretary, in
appropriate cases, may approve the placenent of adequate funds by the
declarant in an escrow or otherw se earnarked account or accept a letter of
credit or surety bond to assure conpletion of anenities and all ow cl osi ng of
VA- guaranteed (or insured) loans. Such funds nust be adequate to assure
conpl etion of the anenities free and clear of all liens.

(Authority: 38 U.S.C. 210(c)(1), 1803(c)(1), 1810(a)(6))
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(5) Information Brochure/Public Ofering Statenment. Wen units are
bei ng sold by the declarant (not applicable to resales), and infornmation
brochure/public offering statenent nust be given to veteran buyers prior to
the time a downpaynment is received and an agreenent is signed, unless State
| aw aut hori zed recei pt of the downpaynent and delivery of the information
brochure foll owed by a period in which purchasers may cancel the purchase

agreenment without penalty for a specified nunber of days. Information
brochures nmust be witten in sinple terms to informbuyers that the
associ ati on does not provide owner's contents and personal liability policies
which are the owner's responsibility. In the event the devel opnent is

expandabl e, series, etc., there nust be full disclosure of the inmpact of the
total devel opnent plan. |n expandable, series or other projects with nore



than one phase, the information brochure nust disclose fully |ater devel opnent
rights, and the general plans of the declarant for additional phases. If the
decl arant makes no assurance concerni ng phases which are not required to be
built, the declarant should state that no assurances are given concerning

construction, unit sizes, building types, architectural styles, etc. In
condom ni um conversions, the information brochure nust |ist the nmgjor
structural and nmechani cal conponents and the estinmated renmi ning useful life

of the conponents. A brief explanation nust be furnished in the brochure
expl aining that certain major structural or mechani cal conmponents may require
repl acenent within a specified tinme period. |If the declarant has elected to
pl ace funds into a condomi niumreserve fund for replacenent of a ngjor
conponent under the provisions of 36.4360a(b)(7), the anount of the
contribution into the reserve fund nust be specified in the information

br ochure.

(6) Evidence of Proper Phasing. |In an expandable or flexible
condom ni um evidence of the addition of each phase in accordance with a
previ ously approved general plan of devel opment nust be subnmitted to the
Secretary prior to the guaranty of the first loan in the added area.

(7) Additional Condoni ni um Conversi on Requirenents

(i) The declarant of a condom nium project, which is (A) proposed, (B)
under construction, or (C) an existing project with a declarant in control or
marketing units not previously occupied, nust furnish structural and
nechani cal conmon el enent conponent statenents on the present condition of al
accessi bl e structural and nmechani cal conponents material to the use and
enj oynment of the condom nium These statenents nust be conpleted by a
regi stered professional engineer and/or architect prior to the guaranty of the
first unit loan in the project. Each statement nust also give an estimte of
the expected useful life of the roof, elevators, heating and cooling, plunbing
and el ectrical systens assum ng normal maintenance. A mininmumof 10 years
estimated remaining useful life is required on all structural and nechanica
components. |In the alternative, the declarant may contribute an anount of
funds to the condomi niumreserve fund equal to a m ni num
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of 1/10 (one-tenth) of the estimated costs of replacenent of a major

structural or nechanical conponent (as determi ned by an independent registered
prof essional architect or engineer) for each year of estinated renaining
useful life less than 10 years; e.g., 7 years remaining useful life equals a
3/ 10 required declarant contribution to the reserve fund of the conponent's
estimated replacenent cost. The noted statements and remai ni ng useful life
requi rement are not applicable to existing resale conversion projects when the
declarant is no longer marketing units and/or in control of the association
Expandabl e or series condom ni um conversi ons require engi neering and
architectural statements on each stage or phase

(ii) In declarant controlled projects, a statement(s) by the loca
authority(ies) of the adequacy of offsite utilities servicing the site (e.qg.
sanitary or water) is required. |If a local authority(ies) declines to issue
such a statenment(s), a statement(s) may be obtained froma registered
pr of essi onal engi neer

(Authority: 38 U S C 210(c)(1), 1803(c)(1l), 1810(a)(6))



(c) Presale Requirenents

(1) Proposed Construction or Existing Declarant in Control. Bona fide
agreements of sal e nmust have been executed by purchasers other than the
decl arant (who are obligated contractually to conplete the purchase) of 70
percent of the total nunber of units in the project. Lenders shall certify as
to satisfaction of the presale requirenent prior to VA guaranty of the first
unit | oan. When a declarant can denonstrate that a | ower percentage woul d be
justified, the Secretary, on an individual case basis, may approve a presale
requi rement of less than 70 percent. Reduction of the 70 percent presale
requirement will be considered when

(i) Strong initial sales denonstrate a ready narket, or

(ii) The declarant will provide cash assets or acceptabl e bonds for
paynent of full common area assessnents to the owners' association until such
assessments are assuned by unit purchasers, or

(iii) Subsequent phases of an overall devel opnent are being undertaken
in a proven market area, or

(iv) Previous experience in simlar projects in the sanme narket area
i ndi cates strong mar ket acceptance, or

(v) The developnent is in a market area that has repeatedly indicated
acceptance of such projects.

(2) Multiphase-Proposed or Existing Declarant in Control. The
requi rements of paragraph (c)(1) of this section shall apply to each
i ndi vi dual phase of a nultiphase devel opnent, taking into consideration that
each individual phase nust be capabl e of self-support in the event that the
devel oper does not conplete all planned phases.

(Authority: 38 U.S.C. 210(c)(1), 1803(c)(1), 1810(a)(6))
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(d) Warranty. Except in condoni nium conversion projects, each CRV
(certificate of reasonable value) issued by the Secretary relating to a
proposed or existing not previously occupied dwelling unit in a condom nium
project shall be subject to the express condition that the builder, seller, or
the real party ininterest in the transaction shall deliver to the veteran
purchasing the dwelling unit with the aid of a guaranteed or insured |oan a
warranty agai nst defects for the unit and comon el enents. The unit shall be
warranted for 1 year fromthe date of settlenment or the date of occupancy
(whi chever first occurs). The common el enents shall be warranted for 2 years
fromthe date each of the common elenents is conpleted and avail able for use
by the unit owners, or 2 years fromthe date the first unit is conveyed to a
unit owner other than the declarant, whichever is later, in the particular
phase of the condom nium containing the common el enment. For these purposes,
defects shall be those itens reasonably requiring the repair, renovation
restoration, or replacenent of any of the conponents constituting the unit or
common el ements. Itens of maintenance relating to the unit or comon el ements
are not covered by the warranty. No certificate of guaranty or insurance
credit shall be issued unless a copy of such warranty, duly receipted by the
purchaser, is subnitted with the | oan papers.



(e) Ownership and Operation of Ofsite Facilities

(1) Title Requirements. Evidence nust be presented that the offsite
facility owned by an owners' association with mandatory menbership by
condomi nium unit owners or condom niumunit owners' associations has been
conpl eted and conveyed free of encunbrances by the declarant for the benefit
of the unit owners with title insured by an owner's title policy or other
acceptable title evidence. Ofsite facilities conveyed to a nonprofit
corporation are the preferred nethod of offsite facilities ownership; however,
the Secretary will consider other forns of ownership on an individual case
basi s.

(2) Mandatory Menbership. The declaration of the condom nium (each
condom niumin a series devel opnment) and the | egal docunentation of the
corporation or association which owns the offsite facility must provide the
fol | owi ng:

(i) The owner of a condominiumunit is automatically a nenber of the
offsite facility corporation or association and that upon the sale of the
unit, menbership is transferred automatically to the new owner/purchaser. It
is also acceptable if each condom ni um owners' association (in lieu of each
i ndividual unit owner) is automatically a nmenber of the offsite facility
corporation or association coupled with use rights for each of the unit owners
or residents. If menbership in an offsite owners' association is voluntary,
no credit in the CRV valuation nmay be given for such offsite anenities.

(ii) Each nmenber of the offsite facility corporation or association
must be entitled to a representative vote at neetings of the offsite facility
corporation or association. |If the individual condom ni um owners' association
is a nenber of the offsite facility
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corporation or association, each condoni ni um owners' associ ati on nmust be
entitled to a representative vote at neetings of the offsite facility
corporation or association

(iii) Each nenmber nust agree by acceptance of the unit deed to pay a
share of the expenses of the offsite facility corporation or association as
assessed by the corporation or association for upkeep, insurance, reserve fund
for replacenents, maintenance and operation of the offsite facility. The
share of said expenses shall be determ ned equitably. Failure to pay such
assessment nust result in a lien against the individual unit in the sane
manner as unpai d assessnents by the owners' association of the condom niumi f
each condom ni um owners' association is a nenber of the offsite facility in
l'ieu of individual unit owners, failure of the condom ni um owners' association
to pay its equitable assessnent to the offsite facility nmust result in an
enforceable |ien.

(3) Declarant Paynent of Ofsite Facility in a Series Project. Unti
the declarant has conpleted all of the intended condoni nium phases in a tota
condom ni um devel opnent or established each condom niumregine by filing a
separate declaration in a series devel opnent, the balance of the total sum of
the expenses of the offsite facility not covered by the assessnment agai nst the
unit owners shoul d be assessed agai nst and be payabl e by the decl arant
commencing on the first day of the first nonth after the first unit is
conveyed to a honeowner in the first phase. |If this balance is not paid, it



nmust becone a lien against those parcels of land in the devel opnent area which
are owned by the declarant. The collection of such debt and enforcenment of
such lien may be by foreclosure or such other renedies afforded the
corporation or association under |ocal |aw

(f) Professional Managenent. Many condom niuns are snall enough and
their common areas so mninmal that professional nmanagenent is not necessary.
VA does not have a requirenent for professional managenent of condomi ni uns.
The powers given to the owners' association by the declaration and byl aws are
fundanentally for "use control" and rmai ntenance of the undivided interest all
of the owners have in the common areas. These powers nornally include
managenent which may, if desired, be delegated to a professional manager
However, if the board of directors wants professional managenent, the
management agreenent nust be term nable for cause upon 30 days' notice, and
run for a reasonable period of from1l to 3 years and be renewabl e by consent
of the associati on and nmanagenent. (Managenent contracts negotiated by the
decl arant shoul d not exceed 2 years.)

(g) Conmercial Areas. Wth respect to existing and proposed
condomi ni ums, comercial areas w thin condom ni um devel opnments are acceptabl e,
but such interests will be considered in val ue.

(Authority: 38 U.S.C. 210(c)(1), 1803(c)(1), 1810(a)(6))
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36.4361 RIGHT OF THE SECRETARY TO REFUSE TO APPRAI SE
RESI DENTI AL PROPERTI ES

(a) The Secretary may refuse to appraise dwellings to which a request
for appraisal relates if the Secretary determines that any party or parties
i nvol ved or financially interested in the construction or sale of such units
(1) have theretofore participated in the construction or sale of units sold to
veterans which involved (i) substantial deficiencies in the construction, or
(ii) a failure or indicated inability to discharge contractual obligations to
the veterans who contracted for the construction or purchase of such units, or
(iii) the use of a contract of sale or of nethods or practices in marketing
such units of a type which under standards pronul gated by the Secretary was
unfair or unduly prejudicial to the veterans concerned, or (2) have been
refused the benefits of participation under the National Housing Act pursuant
to a determination of the Secretary of Housing and Urban Devel opnent, or (3)
have declined to sell residential property to an eligible veteran because of
race, color, religion, sex, or national origin. Upon any such refusal to
apprai se, the Secretary shall give witten notice thereof to the person or
firmsubmitting the appraisal request and shall state the basis for such
refusal .

(b) Except when the refusal to appraise is based upon action taken by
the Secretary of Housing and Urban Devel opnent, any person or persons affected
by such refusal to appraise shall have the right within 10 days after receipt
of witten notice of such refusal to file with the Secretary, by registered
mail, a request for a hearing. Upon receipt of such request, the Chief
Benefits Director shall, as pronptly as may be deenmed feasible to do so,
designate a tine and place as nay be deened appropriate for such hearing and
shal | appoint one or nore persons who shall constitute a board to conduct the
hearing. The person or persons requesting such hearing shall be afforded ful
opportunity to appear at the hearing in person, or by counsel, or both, and to



i ntroduce evi dence showi ng why the sanction should be term nated or nodified.
Authority is hereby granted to the persons designated to conduct the hearing
to adm ni ster oaths to w tnesses

(c) As soon as is practicable after conclusion of the hearing, the
board will make findings of fact and recomendations in witing to the Chief
Benefits Director. The builder or other person requesting the hearing will be
furnished with a transcript of the hearing and with a statement of the board's
findings of fact. Such builder or other person shall have the right within 14
days after receipt of such copy to file with the Chief Benefits Director a
brief of either, or both, facts and | aw.

(d) Upon receipt of the findings and recommendati ons of the hearing
board and the brief of the builder or other person requesting the hearing, if
a brief is filed, the Chief Benefits Director shall make a deternination in
the case; i.e., whether the refusal to appraise as inposed originally is
continued, nodified, or term nated, and what terns or conditions, if any, are
i nposed for termnation or nodification of the refusal to appraise. Notice of
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such determ nation shall be given to the person requesting the hearing. Such
person shall have the right to appeal such decision to the Secretary within 30
days after the date of receipt of such notice. |In the event of an appeal, the
Secretary will decide the matter finally and will notify the person who filed
the appeal of the decision

(e) Wen the refusal to appraise is based solely on action taken by the
Secretary of Housing and Urban Devel opnent the sanction will be lifted upon
presentation to the Departnment of Veterans Affairs by the builder concerned of
sati sfactory evidence of his or her reinstatenent as a participant in the
prograns adm ni stered by the Federal Housing Administration

36. 4362 REQUI REMENT OF CONSTRUCTI ON WARRANTY

Each certificate of reasonable value issued by the Secretary relating to
a proposed or newWy constructed dwelling unit, except those covering
one-famly residential units in condom ni um housi ng devel opnents or projects
within the purview of 36.4356 through 36.4360a, shall be subject to the
express condition that the builder, seller, or the real party in interest in
the transaction shall deliver to the veteran constructing or purchasing such
dwelling with the aid of a guaranteed or insured |oan a warranty, in the form
prescribed by the Secretary, that the property has been conpleted in
substantial conformty with the plans and specifications upon which the
Secretary based the valuation of the property, including any nodifications
thereof, or changes or variations therein, approved in witing by the
Secretary, and no certificate of guaranty or insurance credit shall be issued
unl ess a copy of such warranty duly receipted by the purchaser is submtted
with the | oan papers.

36. 4363 NONDI SCRI M NATI ON AND EQUAL OPPORTUNI TY I N HOUSI NG
CERTI FI CATI ON REQUI REMENTS

(a) Any request for a naster certificate of reasonable value on
proposed or existing construction, and any request for appraisal of individua
exi sting housing not previously occupied, which is received on or after
Noverber 21, 1962, will not be assigned for appraisal prior to receipt of a



certification fromthe builder, sponsor or other seller, in the form
prescribed by the Secretary, that neither it nor anyone authorized to act for
it will decline to sell any property included in such request to a prospective
pur chaser because of his or her race, color, religion, sex or national origin.

(b) On requests for appraisal of individual proposed construction
received on or after Novenber 21, 1962, the prescribed nondi scrimnation
certification will be required if the builder is to sell the veteran the |ot
on which the dwelling is to be constructed, but will not be required if:
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(1) The veteran owns the lot; or

(2) The lot is being acquired by the veteran froma seller other than
the builder and there is no identity of interest between the builder and the
seller of the lot.

(c) Each builder, sponsor or other seller requesting approval of site
and subdi vi sion planning shall be required to furnish a certification, in the
formprescribed by the Secretary, that neither it nor anyone authorized to act
for it will decline to sell any property included in such request to a
prospective purchaser because of his or her race, color, religion, sex or
national origin. Site and subdivision analysis will not be comenced by the
Department of Veterans Affairs prior to receipt of such certification

(d) No commitnent shall be issued and no | oan shall be guaranteed or
i nsured under 38 U.S.C. Chapter 37 unless the veteran certifies, in such form
as the Secretary shall prescribe, that

(1) Neither hel/she, nor anyone authorized to act for himher, wll
refuse to sell or rent, after the naking of a bona fide offer, or refuse to
negotiate for the sale or rental of, or otherw se nmake unavail able or deny the
dwel ling or property covered by this loan to any person because of race,
color, religion, sex, or national origin;

(2) Helshe recognizes that any restrictive covenant on the property
relating to race, color, religion, sex or national origin is illegal and void
and any such covenant is specifically disclainmd; and

(3) Hel/she understands that civil action for preventive relief my be
brought by the Attorney General of the United States in any appropriate U S.
District Court against any person responsible for a violation of the
applicable | aw.

36. 4364 CORRECTI ON OF STRUCTURAL DEFECTS

(a) The purpose of this section is to specify the types of assistance
that the Secretary may render pursuant to 38 U S.C. 1827 to an eligible
borrower who has been unable to secure satisfactory correction of structura
defects in a dwelling encunbered by a nortgage securing a guaranteed, insured
or direct loan, and the ternms and conditions under which such assistance will
be rendered.

(b) A witten application for assistance in the correction of
structural defects shall be filed by a borrower under a guaranteed, insured or
direct loan with the Director of the Departnent of Veterans Affairs office



havi ng l oan jurisdiction over the area in which the dwelling is |located. The
application nust be filed not later than 4 years after the date on which the
first direct, guaranteed or insured nortgage |oan on the dwelling was made,
guaranteed or insured by the Secretary. A borrower under a direct, guaranteed
or insured nortgage | oan on the sanme dwelling which was
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made, guaranteed or insured subsequent to the first such |oan shall be
entitled to file an application if it is filed within 4 years of the date on
whi ch such first | oan was nmade, guaranteed or insured by the Secretary.

(c) An applicant for assistance under this section must establish that:

(1) The applicant is the owner of a one- to four-fanmily dwelling which
was i nspected during construction by the Departnent of Veterans Affairs or the
Federal Housing Adm nistration

(2) The applicant is an original veteran-borrower on an outstanding
guaranteed, insured or direct |oan secured by a nortgage on such dwelling
whi ch was made, guaranteed or insured on or after May 8, 1968. The Secretary
may, however, recognize an applicant who is not the original veteran-borrower
but who contracted to assume such borrower's personal obligation thereunder
if the Secretary determ nes that such recognition would be in the best
interests of the Governnent in the particul ar case.

(3) There exists in such dwelling structural defect, not the result of
fire, earthquake, flood, windstorm or waste, which seriously affects the
[ivability of the dwelling.

(4) The applicant has nade reasonable efforts to obtain correction of
such structural defect by the builder, seller, or other person or firm
responsi ble for the construction of the dwelling.

(d) In those instances in which the Secretary deternines that
assi stance under this section is appropriate and necessary the Secretary nay
take any of the followi ng actions:

(1) Pay such anpbunt as is reasonably necessary to correct the defect, or

(2) Pay the claimof the borrower for reinbursenent of the borrower's
expenses for correcting or obtaining correction of the defect, or

(3) Acquire title to the property upon ternms acceptable to the borrower
and the hol der of the guaranteed or insured | oan

(e) To the extent of any expenditure nmade by the Secretary pursuant to
par agraph (d) of this section the Secretary shall be subrogated to any |ega
rights the borrower or applicant described in paragraph (c)(2) of this section
may have against the builder, seller, or other persons arising out of the
structural defect or defects.

(f) The borrower shall not be entitled, as a matter of right, to
receive the assistance in the correction of structural defects provided in
this section. Any deternination nmade by the Secretary in connection with a
borrower's application for assistance shall be
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final and conclusive and shall not be subject to judicial or other review.
Authority to act for the Secretary under this section is delegated to the
Chi ef Benefits Director

(g) For the purpose of this section the term"structural defects
seriously affecting livability" shall in no event be deened to include (1)
defects of any nature in a dwelling in respect to which the applicant for
assi stance under this section was the builder or general contractor, or (2)
structural features, inprovenents, anenities, or equi pnment which were not
taken into account in the Secretary's determ nation of reasonabl e val ue.

36. 4365 Cancel ed.
LOANS UNDER 38 U.S.C. 1815
36.4370 | NSURED LOAN AND | NSURANCE ACCOUNT

(a) Loans otherw se eligible my be insured when purchased by a | ender
eligible under 38 U.S.C. 1815 if the purchaser (lender) subnits with the |oan
report evidence of an agreenent, general or special, nade prior to the closing
of the loan, to purchase such |oan subject to its being insured.

(b) A current account shall be maintained in the nane of each insured
| ender or purchaser. The account shall be credited with the appropriate
amounts avail able for the paynent of |osses on insured | oans nade or
purchased. The account shall be debited with appropriate anbunts on account
of transfers, purchases under

36.4318, or paynment of |osses. The Secretary may on 6 nonths' notice, close

any | ender's insurance account. Such account after expiration of the 6-nonth
period shall be available only as to | oans enbraced therein.

(c) Amounts received or recovered by the Secretary or the holder with
respect to a loan after payment of an insured claimthereon will not restore
any amount to the holder's insurance account.

36.4372 TRANSFER OF | NSURED LOANS

(a) In cases involving the transfer fromone insured financi al
institution to another insured institution of |oans which are transferred
wi t hout recourse, guaranty, or repurchase agreenent, if no paynent on any |oan
included in the transfer is past due nore than 1 cal endar nmonth at the tine of
transfer, there shall be transferred fromthe insurance account of the
transferor to the insurance account of the transferee an anmpbunt equal to the
original percentage credited to the insurance account in respect to each |oan
being transferred, applied to the unpaid bal ance of such |oans, or to the
purchase price, whichever is the |esser

(b) Transfers between insurance accounts in a manner or under
conditions not provided in paragraph (a) of this section nust have prior
approval of the Secretary.
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(c) Wiere loans are transferred with recourse or under a guaranty or
repurchase agreenment, no insurance credit will be transferred or insurance



account affected, and no reports will be required.

(d) In all cases of transfer of |oans fromone insured financia
institution to another insured institution, except as provided in paragraph
(c) of this section, a report on a prescribed form executed by the parties and
showi ng their agreenent with regard to the transfer of insurance credits shal
be made to the Secretary.

36.4373 DEBITS AND CREDI TS TO | NSURANCE ACCOUNT UNDER 36.4318

In the event that an insured |loan is transferred under the provisions of
36.4318, there shall be charged to the insurance account of the transferor a
sum equal to the anmount paid transferor on account of the indebtedness, |ess
the current market value of the property transferred as security therefor as
determ ned by an apprai ser designhated by the Secretary, or the anount
chargeabl e to such insurance account in the event of a transfer under
36. 4372, whichever sumis the greater. The credit to the insurance account of
the transferee will be conmputed in accordance with 36.4372(a).

36. 4374 PAYMENT OF | NSURANCE

(a) Upon the continuance of a default for the period specified in
36.4316, the hol der may proceed to establish the net |oss, after giving the
notice prescribed in 36.4317, if security is available. The net |oss shal
be reported to the Secretary with proper claim whereupon the hol der shall be
entitled to paynment of the claimw thin the anpbunt then available for such
paynent under the payee's related i nsurance account. Subject to the
provi sions of the paragraph (b) of this section and to 36.4370(b), a
suppl enental claimfor any bal ance of an insurance loss may be filed at any
time within 5 years after the date of the original claim

(b) The basis of the claimfor an insured |oss shall consist in the
unreal i zed principal or the amount paid for the obligation, if |less, plus
unrealized interest to the date of claimor the date of sale, whichever is
earlier, and those expenses, if any, allowable under 36.4313, but subject to
proper credits because of paynents, setoff, proceeds of security, or
otherwi se: Provided, That if there is no liquidation of security the claim
shal |l not include an accrual of interest for a period in excess of 6 nonths
fromthe date of the first uncured default.

36. 4375 REPORTS OF | NSURED | NSTI TUTI ON
An insured financial institution shall make such reports respecting its
i nsurance accounts as the Secretary may fromtine to tine require, not nore
frequently than sem annually.
36. 4380 through 36.4389 Cancel ed.
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FEDERALLY ASSI STED CONSTRUCTI ON CONTRACTS- NONDI SCRI M NATI ON
I N EMPLOYMENT- EXECUTI VE ORDERS 11246 and 11375

36. 4390 PURPOSE

Sections 36.4390 through 36.4393 are pronul gated to achi eve the ains of
the applicabl e provisions of Executive Orders 11246 and 11375 and the



regul ations of the Secretary of Labor with respect to Federally assisted
construction contracts.

36.4391 APPLI CABI LITY

(a) For the purposes of the home | oan guaranty and insurance and direct
| oan prograns of the VA, the term"applicant for Federal assistance" or
"applicant" in part |1l of Executive Order 11246 shall mean the buil der
sponsor or devel oper of land to be inmproved by such buil der, sponsor or
devel oper for the purpose of constructing housing thereon for sale to eligible
veterans with financing which is to be guaranteed or insured or nade under the
provisions of 38 U S.C. Chapter 37, or the builder, sponsor or devel oper of
housing to be constructed for sale to eligible veterans with financi ng which
is to be guaranteed or insured or nmade under the provisions of 38 U.S. C
Chapter 37.

(b) The provisions of Executive Orders 11246 and 11375 and the rules
and regul ations of the Secretary of Labor are applicable to:

(1) Each naster certificate of reasonabl e value or extension or
nodi fication thereof relating to proposed construction issued on or after July
22, 1963;

(2) Each individual certificate of reasonabl e value or extension or
nodi fication thereof relating to proposed construction issued on or after July
22, 1963, except as provided in paragraph (c)(2) of this section

(3) Each special conditions letter or nodification thereof issued on or
after July 22, 1963, in respect to site approval of land to be inproved by a
bui |l der, sponsor or devel oper for the construction of housing thereon

(4) Each direct loan fund reservation commtnent or extension thereof
issued to builders on or after July 22, 1963.

(c) The provisions of Executive Orders 11246 and 11375 and the rules
and regul ations of the Secretary of Labor are not applicable to:

(1) Gants under 38 U . S.C. Chapter 21

(2) Individual certificates of reasonable value issued on or after July
22, 1963, if:

(i) The certificate relates to existing properties, either previously
occupi ed or unoccupi ed; or
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(ii) The certificate relates to proposed construction and
(A) A veteran was named in the request for appraisal, or

(B) A veteran contracted for the construction or purchase of the hone
prior to issuance of the certificate, or

(C The property was listed in the schedul e of reasonabl e val ues on an
out standi ng master certificate of reasonable value issued prior to July 22,
1963;



(3) Any contract or subcontract for construction work not exceeding
$10, 000;

(4) Any other contract or subcontract which is exenpted or excepted by
the regul ations of the Secretary of Labor

36. 4392 CERTI FI CATI ON REQUI REMENTS

In any case in which 36.4390 through 36.4393 are applicable, as set
forth in 36.4391, no action will be taken by the Departnent of Veterans
Affairs on any request for appraisal relating to proposed construction, site
approval of land to be inproved by a builder, sponsor or devel oper for the
construction of housing thereon, or for a direct |oan fund reservation
conmi tnent unl ess the builder, sponsor or devel oper has furnished the
Department of Veterans Affairs a signed certification in formas foll ows:

To induce the Departnment of Veterans Affairs to act on any request
submitted by or on behalf of the undersigned for site approval of |land to be
i mproved for the construction of housing thereon to be financed with | oans
guarant eed, insured or nade by the Departnment of Veterans Affairs, or for
establ i shnent by the Departnent of Veterans Affairs of reasonabl e val ue
relating to proposed construction or for direct loan fund reservation
commi tnents, the undersigned hereby agrees that it will incorporate or cause
to be incorporated into any contract for construction work or nodification
thereof, as defined in the rules and regulations of the Secretary of Labor
relating to the land or housing included in its request to the Departnent of
Veterans Affairs the foll owi ng equal opportunity clause:

"During the performance of this contract the contractor agrees as
fol | ows:

"(1) The contractor will not discrim nate against any enpl oyee or
appl i cant for enpl oynent because of race, color, religion, sex or nationa
origin. The contractor will take affirmative action to ensure that applicants
are enpl oyed, and that enpl oyees are treated during enpl oynent w thout regard
to their race, color, religion, sex or national origin. Such action shal
i nclude, but not be limted to the follow ng: enploynment, upgrading, denotion
or transfer; recruitment or recruitnent advertising; |ayoff or term nation
rates of pay or other forms of conpensation; and selection for training,
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i ncl udi ng apprenticeship. The contractor agrees to post in conspicuous
pl aces, avail able to enpl oyees and applicants for enploynent, notices to be
provided setting forth the provisions of this nondiscrimnation clause.

"(2) The contractor will, in all solicitations or advertisements for
enpl oyees placed by or on behalf of the contractor, state that all qualified
applicants will receive consideration for enployment w thout regard to race,
color, religion, sex or national origin.

"(3) The contractor will send to each | abor union or representative of
workers with which he has a collective bargai ni ng agreenent or other contract
or understanding, a notice to be provided advising the said | abor union or
wor kers' representative of the contractor's comm tnents under section 202 of
Executive Order 11246 of Septenber 24, 1965, and shall post copies of the



notice in conspicuous places available to enpl oyees and applicants for
enpl oynent .

"(4) The contractor will conply with all provisions of Executive Order
11246 of Septenber 24, 1965, and of the rules, regulations and rel evant orders
of the Secretary of Labor

"(5) The contractor will furnish all information and reports required
by Executive Order 11246 of Septenber 24, 1965, and by the rules, regul ations
and orders of the Secretary of Labor, or pursuant thereto, and will pernit
access to his books, records and accounts by the adm nistering agency and the
Secretary of Labor for purposes of investigation to ascertain conpliance with
such rul es, regul ati ons and orders.

"(6) In the event of the contractor's nonconpliance with the
nondi scrimnation clauses of this contract or with any of the said rules,
regul ations or orders, this contract may be canceled, term nated or suspended
in whole or in part and the contractor nmay be declared ineligible for further
Covernment contracts or federally assisted construction contracts in
accordance with procedures authorized in Executive Order 11246 of Septenber
24, 1965, and such other sanctions may be inposed and renedi es i nvoked as
provided in Executive Order 11246 of Septenber 24, 1965, or by rule,
regul ation or order of the Secretary of Labor, or as otherw se provided by
I aw.

"(7) The contractor will include the provisions of paragraphs (1)
through (7) in every subcontract or purchase order unless exenpted by rules,
regul ations or orders of the Secretary of Labor issued pursuant to section 204
of Executive Order 11246 of Septenber 24, 1965, so that such provisions wll
be bi ndi ng upon each subcontractor or vendor. The contractor will take such
action with respect to any subcontract or purchase order as the adninistering
agency nmay direct as a neans of enforcing such provisions, including sanctions
for noncompliance: Provided, however, That in the event a contractor becones
involved in, or is threatened with, litigation with a subcontractor or vendor
as a result of such direction by the agency, the contractor may request the
United States to enter into such litigation to protect the interests of the
United States."
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Except in special cases and in subcontracts for the performance of
construction work at the site of construction, the clause is not required to
be inserted in subcontracts bel ow the second tier. Subcontracts may
i ncorporate by reference the equal opportunity clause.

The undersi gned further agrees that it will be bound by the above equa
opportunity clause in any federally assisted construction work which it
performs itself other than through the permanent work force directly enpl oyed
by an agency of Governnent.

The undersi gned agrees that it will cooperate actively with the
adm ni stering agency and the Secretary of Labor in obtaining the conpliance of
contractors and subcontractors with the equal opportunity clause and the
rules, regulations and rel evant orders of the Secretary of Labor, that it wll
furni sh the adm ni stering agency and the Secretary of Labor such information
as they may require for the supervision of such conpliance, and that it will
ot herwi se assist the adm nistering agency in the discharge of the agency's



primary responsibility for securing conpliance. The undersigned further
agrees that it will refrain fromentering into any contract or contract

nodi fication subject to Executive Order 11246 with a contractor debarred from
or who has not denonstrated eligibility for, Governnent contracts and
federally assisted construction contracts pursuant to part Il, subpart D of
Executive Order 11246 and will carry out such sanctions and penalties for

viol ation of the equal opportunity clause as nay be inposed upon the
contractors and subcontractors by the adm nistering agency or the Secretary of
Labor pursuant to part |1, subpart D of Executive O der 11246.

In addition, the undersigned agrees that if it fails or refuses to
conply with these undertakings such failure or refusal shall be a proper basis
for cancellation by the Department of Veterans Affairs of any outstanding
master certificates of reasonable value or individual certificates of
reasonabl e value relating to proposed construction, except in respect to cases
in which an eligible veteran has contracted to purchase a property included on
such certificates, and for the rejection of future requests subnmitted by the
undersigned or on his or her behalf for site approval, appraisal services, and
direct loan fund reservation commtnents until satisfactory assurance of
future conpliance has been received fromthe undersigned, and for referral of
the case to the Departnment of Justice for appropriate |egal proceedings.

36. 4393 COVPLAI NT AND HEARI NG PROCEDURE

(a) Upon receipt of a witten conplaint signed by the conpl ainant to
the effect that any person, firmor entity has violated the undertaki ngs
referred to in 36.4392, such person, firmor other entity shall be invited to
discuss the matter in an informal hearing with the Director of the Departnent
of Veterans Affairs regional office or center
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(b) If the existence of a violation is denied by the person, firm or
other entity against which a conplaint has been nade, the Director or designee
shal | conduct such inquiries and hearings as may be deened appropriate for the
pur pose of ascertaining the facts.

(c) If it is found that the person, firmor other entity agai nst which
a conpl aint has been made has not violated the undertakings referred to in
36.4392, the parties shall be so notified.

(d) If it is found that there has been a violation of the undertakings
referred to in 36.4392, the person, firm or other entity in violation shal
be requested to attend a conference for the purpose of discussing the matter
Failure or refusal to attend such a conference shall be proper basis for the
application of sanctions.

(e) The conference arranged for discussing a violation shall be
conducted in an informal manner and shall have as its prinmary objective the
elimnation of the violation. |If the violation is elininated and satisfactory
assurances are received that the person, firmor other entity in violation
will conmply with the undertakings pursuant to 36.4392 in the future, the
parties concerned shall be so notified.

(f) Failure or refusal to conply and give satisfactory assurances of
future conpliance with the equal enploynent opportunity requirenents shall be
proper basis for applying sanctions. The sanctions shall be applied in



accordance with the provisions of Executive Order 11246 as anended and the
regul ations of the Secretary of Labor.

(g) Upon witten application, a conplainant or a person, firmor other
entity against which a conplaint has been filed may apply to the Chief
Benefits Director for a review of the action taken by a Director. Upon
recei ving such application, the Chief Benefits Director nay designate a
representative or representatives to conduct an informal hearing and to nake
report of findings. The Chief Benefits Director may, after a review of such
report, nodify or reverse an action taken by a Director.

(h) Reinstatenent of restricted persons, firnms or other entities shall
be within the discretion of the Chief Benefits Director and under such terns
as the Chief Benefits Director may prescribe.
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