CHAPTER 5. PERFORMANCE CRI TERI A AND MONI TORI NG

5-1 Performance Criteria. In addition to the application
approval criteria set forth in para. 2-1, an approved agency nust
neet the follow ng performance criteria. For national, regional
and nulti-State agencies, each affiliate or branch nust al so conform
to these criteria. If the parent office itself perforns housing
counseling, its housing counseling programmnust conformas well.

A. Wrkload. During every 12-nonth period, the agency nust counse
at least 50 clients. See para. 1-6A for "client” definition
Agenci es providing ONLY HECM counsel ing are exenpt fromthis

requi rement; however, any agency approved to perform HECM counsel i ng
nust have recei ved HECM programtrai ning fromHUD or its agent.

B. Reporting. The agency nust subnmit to HUD a conplete, accurate,
and timely Form HUD- 9902, Housi ng Counseling Agency Fi scal - Year
Activity Report, every fiscal year

C. Counseling Plan. The agency nust inplenent its housing counseling
pl an approved by HUD. If the agency wants to nodify its counseling
pl an, the agency nust submt the revised plan to HUD for approval

D. Nondi scrimnatory Practices. The agency nust administer its
counseling activities pursuant to Title VI of the Cvil Rights Act of
1964, The Fair Housing Act, Executive Order 11063, Section 504 of the
Rehabilitation Act of 1973, and the Age Discrimnation Act of 1975.
These | aws prohibit discrimnation because of race, color, religion
sex, nhational origin, disability, famlial status or age.

*A faith-based organi zation's federal statutory exenption from

enpl oynent discrinination on the basis of religion is found at
Section 702(a) of the Civil R ghts Act of 1964 (42 U. S.C. 2000e-1(a))
and is not forfeited when the organization receives HUD fundi ng. *

E. Conflict of Interest. The agency must represent its clients
wi thout any conflict of interest. HUD considers a conflict to exist
when the counseling agency
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has any interest in the matter relating to the client, an interest
that m ght conprom se the agency's ability to represent fully

the best interests of the client. A conflict of interest exists
whenever the agency:
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1. Is the client's | andl ord, nanages the property
occupied by the client, collects the client's rent
on behal f of the owner or manager, holds or



adm nisters the client's | ease, or in sone other
manner has a direct interest in the client as a
t enant ;

Serves as a collection agent for the client's
nort gagee, | andlord, or creditor;

Hol ds or services the nortgage on the client's
property.

Has a staff nenber who serves as the client's
attorney, landlord, or creditor;

Omns or Purchases a property that the client seeks
to rent or chooses to rent, or owns or purchases
the property that the client seeks to purchase or
chooses to purchase. (Were national, regional and
mul ti-state agenci es enpl oy housi ng counsel ors as
well as staff to rehabilitate and sell housi ng,
and providing there is:

0 A separate supervisory staff and budget for
each operation and,

0 The agency gives a witten disclosure to its
counseling programclient stating that it
owns property, and that the client is under
no obligation to purchase or rent a property
fromthe agency;

this standard will not be applicable.);

Accepts a fee for in any way participating in the
sale or rental of the client's property; or

Acquires the client's property fromthe trustee in
bankr upt cy.

Accepts a fee fromthe lender for referring
prospective honebuyers to a specific nortgagee.
In this regard, see the Real Estate Settl enent
Procedures Act, especially Section 8, Prohibition
Agai nst Ki ckbacks and Unearned Fees [Public Law
95-533; 88 Stat. 1724; 12 U.S.C. 2601 et seq.].
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F. Staffing, Counseling Activity Mnitoring, and
Staff Training

1. Staffing. The agency nust enpl oy experienced
or trained housing counselors. HUD wll
nei ther approve nor retain the approval of a
housi ng counsel i ng agency that uses
i nexperienced or untrai ned housing
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counsel ors.

2. Monitoring. Supervisors of the counselors
must periodically nmonitor the work of the
counsel ors. This includes reviewer client
files with the
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The agency nust docunent these nonitoring activities and nake
the docunentation available to HUD upon request.

Training. HUD will accept on-the-job training as long as an
experienced or trai ned counsel or conducts the training and
provi des cl ose day-today supervision and review of the person
in training.

Audi t

1. An independent audit of the agency's financial records by a
qual i fied person or organization is required by HUD at | east
every two years.

2. The agency nust send a copy of the audit report to the HUD
Field Ofice within thirty days of the agency's receipt of
the audit report.

Grant Agreenment. G antees nust neet the performance standards in
the grant docunent as well as those within this handbook. The
grant docunent stipulates that the GIR, GIM staff of HUD s
Ofice of the Inspector General, or their duly authorized
representatives, may inspect the grantee's files and other
records mmi ntai ned by the grantee under a grant.

Fundi ng

1. The agency nmust maintain a |l evel of funds that enables it to
counsel at least the required work | oad of a m ni mum of
fifty clients every year.

2. The agency nust document that it actively seeks funding from
sources other than HUD w t hout conprom sing the agency's
i ndependent status or the objectivity of client referrals.
Adherence to this standard will elininate any possibility of
incurring a breach of Real Estate Settlenent Practices Act
(RESPA) requirenents or an appearance of inpropriety.
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3. If the agency charges counseling fees to clients, the agency
must conply with its HUD approved fee structure. See
par agr aph 6-2
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Desk Monitoring of Counseling Agencies. HUD Field Ofice staff nust
nonitor the activities of the HUD approved housi ng counsel i ng agenci es
approved by that office. Headquarters will nonitor national, regional
and nulti-State agencies but may request Field Offices to assist at

|l ocal sites. This paragraph covers the ways in which HUD staff nonitors
an agency by neans of information available within that office. The
following itens within each agency's file provide the ground work for
desk nonitoring of an agency:

Agency's Application for HUD Approval
Bi enni al Performance Revi ew docunents;
Correspondence fromand to the agency;

Witten material s--1eafl ets, brochures, booklets and ot her
publications; intake interview forns; etc.--used by the agency;

Not es on techni cal assistance provided over the tel ephone to the
agency;

Agency's client files borrowed fromthe agency for review, and the
results of client surveys by HUD (See paragraph 5-3C, A client
survey.);

Reports on Form HUD- 9902;

I nf ormati on--negati ve and positive--furnished about the agency by
nmort gagees, creditors, real estate agents, |andlords, PHAs, and
clients; and

For grantees, items such as the grant agreenent, reports, and
i nvoi ces.

Bi enni al Performance Review. The Biennial perfornmance Review (BPR) is
performed by the appropriate HUD Ofice to determine if HUD should renew
its approval of the agency. Field Ofices will review | ocal agencies;
Headquarters will review national, regional, and multi-State agencies.
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A

A HUD bi enni al performance reviewis required for every approved
agency.

Form HUD- 9910, Biennial Performance Review, is conpleted by the
Field Ofice to record the findings of the review See Appendi x
11. The findings may serve as a basis for determ ning funding
under the grant aspect of the program

A client survey is perforned by the reviewing HUD office. During
the BPR the reviewer randomy selects twelve clients of the agency
and sends them a copy of Appendi x 12, Form HUD- 9908, Housi ng
Counseling dient Survey, and a governnent envel ope addressed to
the review ng office.



5-5

Derogatory findings indicating the possibility of falsified records
or fraud are reported by the reviewing office to the appropriate
Ofice of the Inspector General within thirty days of the
completion of the review Also send a copy of the report to the
appropriate Field Manager in the Ofice of the Deputy Assistant
Secretary for Single Fanm |y Housi ng.

Conpl i ance with Counseling Plan. The reviewer mnmust assure that the
agency's program desi gn adequately reflects the counseling plan
submitted by the agency as part of its application for approval
Appendi x 1B describes the contents of that subnission for |oca
agenci es, and Appendix 2, Part C, describes it for national
regional, and multi-State agencies.

1. Failure to Inplenment the Counseling Plan. |If the agency does
not inplenent the plan fully or has nodified its activities
since HUD approved the plan, the reviewer nust require the
agency to do one of two things as appropriate:

a. Commence full inplenentation of the plan within sixty
days of the reviewer's witten notice to the agency to
that effect [The agency nust notify HUD in witing that
it has conplied],
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b. Prepare and deliver to HUD a Revised Plan no | ater
than sixty days after the reviewer's witten notice to
the agency to that effect. HUD expects that over tine,
plans will be nodified to accombdat e changi ng housi ng
mar ket conditions within an agency's target area. The
agency uses the appropriate appendi x, 1B or 2, Part C, to
prepare an anended pl an.

NOTE: If the agency has failed to inplenment fully
its counseling plan, you nust, provided all other
aspects of the review are acceptable, grant a
conditional reapproval until the agency conplies
with either option above.

2. Lack of a Counseling Plan. The Field Ofice's files or
Headquarter's file must contain a copy of the agency's
counsel i ng plan based on the appropriate appendix. |f the
office | acks a copy, they nust obtain it fromthe agency prior
to the schedul ed bi ennial performance review and prior to
reviewi ng any future applications for HUD fundi ng.

NOTE: Agenci es approved under early versions of this
handbook m ght not have submitted housing
counseling plans as part of their application. In
such an instance, the agency nmust be notified in
witing that it has sixty days to subnit such a
plan. If an agency does not subnmit plan, you nust
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notify the chief staff person that the agency will
no longer be eligible to apply for HUD funds.

Confidentiality of dient Records

HUD staff conducting the review will protect the
confidentiality of all client records naintained by the
agency. This neans that HUD staff will not disclose any such
information to any person or entity outside of HUD unl ess
directed to do so by a duly constituted |l egal authority such
as a court of law. |If the reviewer identifies fraud, waste,
or m smanagenent by the agency, the revi ewer nust
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report such findings to the appropriate Ofice of the

I nspect or Cener al

HUD- appr oved Housi ng Counsel i ng Agenci es

a. See paragraph 4-8 regarding confidentiality of client
records.

b. File Review by HUD Staff. HUD staff assigned to review
t he housing counseling activities of a HUD approved
housi ng counseling agency will request fromthe agency

specific client files for review. The reviewer decides
which files and how many files she or he will review, and
determines the nmethod used to identify files.

(1) Copies of Files for Review The agency nust
deliver the files to the reviewer; however, the
agency may, at its discretion, provide reproduced
copies of the files fromwhich the agency
obliterates all information that specifically
identifies the client. Specific information
i ncludes such itens as the name, street address
(NOT the city, State or ZI P code), social security
nunber, and tel ephone nunber of the client fromthe
file.

The agency nust not renove any papers fromthe file
or obliterate any information other than what
specifically identifies the client. For exanple,
the agency cannot renove the nane of the client's
enpl oyer or creditor or any notes nmade by the
agency's staff, such as a counsel or or

receptionist.

(2) File ldentifiers for Reproduced Files. If the
agency obliterates information that identifies the
client, the agency nmust mark the original file and
the reproduced copy so a match may occur if HUD
seeks additional information about services
provided to the client during the review or at a
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(3) dient Checklists. Part of the review requires HUD

staff to send a checklist to a selected group of
clients (See para. 5-3C.). The clients may respond
anonynously. |If the agency provides redacted files
(those with obliterated client-identification
entries), the agency nust still provide HUD staff
with a list of names and addresses of all clients
who may opt, upon receipt of the survey formin the
mail fromHUD, to participate in HUD s survey to
determi ne customer satisfaction with the services
rendered. These clients may be all or sone of
those whose files HUD revi ewed, a conbi nation of
reviewed and non-reviewed files, or totally other
files.

5-4 Re- approval and Di sapproval Based on BPR Findings. Using the findings
of the BPR, the HUD Ofice determ nes whether to renew the approva
unconditionally or conditionally, or cancel its approval of the agency.

A Uncondi tional Re-approval. |f the agency is in full conpliance
with the performance criteria of this handbook, HUD will re-approve
the agency unconditionally for another two years. Notify the
agency by letter (Appendix 4) and send a new two-year certificate
(Appendi x 6).

B. Condi tional Re-approva
1. If the agency fails to meet the performance criteria but the

failure does not seriously inmpair the agency's counseling
capability as required in this handbook, HUD may extend the
agency's approval for up to ninety days.

2. HUD may grant this conditional extension only if the agency
agrees to attenpt to correct its programdeficiencies within
the period of the extension
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3. Oherwise, HUD nust withdraw its approval of the agency.

4. Notify the agency by letter and specify the deficiencies.

C. Wt hdrawal of HUD Approva

| ater date.

1. When HUD determ nes that the agency's program deficiencies
seriously inpair the agency's ability to conply with this
handbook, the office nust withdraw its approval of the agency
i mredi atel y.



2. HUD sends a letter to the agency within thirty days of the
determ nation to withdraw approval. Appendi x 13 contains a
suggested format for the letter. |If you use your own letter
format it rmust include the follow ng informtion

a. Date of the BPR
b. Statement of the deficiencies that nust be corrected,
C. A period of time not to exceed ninety days during which

the agency nmay correct the deficiencies;

d. Statement that, if the agency chooses to correct the
deficiencies, the agency nust send to HUD a letter
i ndi cating, for each deficiency, the specific corrective
action acconplished to elinmnate the deficiency and that
the deficiency has been elininated; and

e. Ef fective date of the approval withdrawal.

D. Rei nst at emrent of HUD Approval. |f HUD receives what it considers
an acceptable letter indicating the required corrections of
deficiencies, HUD may reinstate the agency's approval and send a
letter to that effect and a new certificate of approval to the
agency; otherwise, HUD will take no further action other than
informthe agency in witing of HUD s deci sion
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5-5 Report of Performance Reviews. This report consists of a copy of Form

HUD- 9922, HUD- approved Housi ng Counsel i ng Agency Perfornance Revi ew
Annual Report, and all attachnents required in the instructions to
conplete the form The Field Ofices nust report to Headquarters the
reviews those offices conduct for the housing counseling agencies
approved by each office. Paragraphs 5-3 and 5-4 of this chapter set
forth the requirements for these reviews.

A Signi ficance of the Reporting Requirenment. The Departnent's
housi ng counsel i ng program continues to receive increasing
attention fromwithin as well as outside of HUD. It behooves the

Department to assure that its approved housi ng counsel i ng agencies
deliver counseling services in a professional and effective manner

Headquarters will use the Field Ofice Sumary Reports to inform
the Deputy Assistant Secretary for Single Fam |y Housing of the
quality of the counseling services, the extent to which the field
fulfills its nonitoring responsibilities, and to support budgetary
and appropriations requests. Data fromthese reports will also be
used in HUD s Annual Report to Congress.

B. Report Format. Use Form HUD- 9922, HUD- Approved Housi ng Counsel i ng
Agency Performance Review Report. The form contains instructions
for its completion. See Appendix 16

C. Report Submi ssion. Field Ofices submt their reports to the



appropriate Field Manager in the office of the Deputy Assistant
Secretary for Single Fam |y Housing no | ater than January 31 for
the previous cal endar year.
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