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CHAPTER 7. EFFORTS TO SECURE VOLUNTARY COVPLI ANCE
SECTION 1. NOTI CE OF APPARENT NONCOWPLI ANCE

PURPOSE. When a conpliance review or conpl ai nt
investigation indicates a failure of a HUD recipient to
comply with the Departnent's Title VI Regul ation, section
1.7(d) (1) of that Regulation requires that the recipient be
so informed and the matter resolved by informal means
whenever possible. |If it is determined that the nmatter
cannot be resolved by informal neans, action nust be taken
to ternminate, refuse to grant or continue HUD financi al
assistance as required in 24 CFR 1. 8.

Noti ce of Apparent Nonconpliance. The ARA/ FHEO shal
informthe chief executive officer of a HUD recipient
agency of the area(s) in which Regional staff has
docunent ati on of apparent noncompliance with Title VI
(see Appendix 3.11 for copy of letter).

(1) CD Block Grant Program |If discrinmnation is
found, and docunented, in a CD bl ock grant
program the chief executive officer of the
community involved shall receive a concurrent
| etter indicating those areas of apparent
nonconpliance with Title VI and the regul ation
i mpl ementing Section 109--the nondi scrimnation
section--of the Housing and Conmunity Devel opnent
Act of 174.

(2) Procedure. Notice of apparent nonconpliance shal
be sent (return receipt requested) no later than
10 days after the conpletion of the investigator's
prelimnary report of the conpliance review or
conpl aint investigation. Notice of apparent
nonconpl i ance shall not be issued until the
Director of Compliance and ARA/ FHEO have revi ewed
and concurred in the nmerits of the docunentation,
organi zation, and the propriety of the
recomendations stated in the prelimnary report.
Concurrence shall be indicated by their signature
on the concurrence page of the report (see Chapter
8, paragraph 39k.).

b. Qpportunity for Voluntary Conpliance. Every HUD
reci pient shall be afforded the opportunity to respond
to the allegations or assertions of nonconpliance or
voluntarily comply with Title VI (or Section 109 of the
Housi ng and Community Devel opnent Act of 1974; if
appropriate) after having been infornmed in witing and
by mail, return receipt requested, of the apparent
nonconpl i ance.
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NOTE: A HUD applicant/recipient who receives a notice
of apparent nonconpliance with Title VI may be called a
respondent .

(1) Voluntary Conpliance Tinme Factors. Protracted
conpliance efforts which result in no concrete
steps toward conpliance or are used solely to
del ay taking action may be considered by the
courts as an abuse of the Departnent's discretion
in enforcing Title VI. Such an action pernmits a
reci pient to renmain sonewhere between apparent
nonconpl i ance and absolute failure or refusal to
comply with Title VI. Therefore, a HUD respondent
who receives notice of apparent nonconpliance with
Title VI, (or Section 109, if appropriate) shal
be afforded no nore than sixty (60) cal endar days
fromthe date of receipt of the notice to
voluntarily conmply, or substantially conply, wth
the provisions of Title VI (or Section 109, as
appropriate). The sixty (60) day limtation for
vol untary conpliance efforts is consistent with
Title VI and Section 109 of the Housing and
Conmuni ty Devel opnent Act of 1974.

(2) Substantial Conpliance. Substantial. conpliance
exi sts when a Respondent undertakes to correct
Title VI deficiencies by affirmative action, the
compl etion of which will require tine extended
beyond the 60 day limtation; or when a Respondent
continues to operate in a manner which does not
appear to be inconsistent with Title VI.

SECTION 2. | NFORVAL RESCLUTI ON

28. I NFORMAL RESOLUTION. The Title VI Regulation requires the
resol uti on of apparent nonconpliance by infornmal neans
whenever possi bl e.

a.
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Procedures. The procedure for effecting informa
resol uti on of apparent nonconpliance applies to
applicants for HUD financial assistance to the sane
extent as to recipients. The procedure used to
informally resolve a Title VI matter is as foll ows:

(1) the respondent shall be mailed, return receipt
requested, a notice of apparent nonconpliance with
Title VI (see Appendix 3.11). Said notice shal
clearly delineate the problem areas, informthe
respondent that it has 60 days
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to conply voluntarily before fornmal enforcenent
through the administrative process required in
section 1.8 of the Departnment's Title WV

Regul ation; and offer the opportunity to discuss
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both the probl em areas and requirenents for
conpl i ance;

(2) the ARA FHEO shall record on a tickler cal endar
systemthe date the respondent received the
notice, and shall note and record the | ast day
af forded the respondent for voluntary conpliance
before initiating the adm nistrative process;

(3) the respondent nmay request a neeting for the
pur pose of discussing the problem areas or
requirenents for conpliance. The principa
i nvestigator or team |l eader will acconpany either
the ARA/FHEO or Director of Compliance to the
meeting for the above stated purpose;

(4) the ARA/ FHEO shall approve voluntary conpliance
pl ans, nethods, procedures, and actions if, when
carried out, they would bring the recipient into
conpliance with Title VI (see Appendix 3.12 and
3.13 for copy of letters approving and rejecting
vol untary conpliance plans). Al other plans nist
be rejected as inappropriate for Title VI
compl i ance purposes (see Chapter 7, Section 3,
par agr aph 29.

NOTE: Conpliance plans whi ch change HUD approved
Tenant Sel ection and Assi gnnent Pl ans nust receive
the concurrence of the ASFHEO in addition to the
signature of the ARA/FHEQ, prior to inplenmentation
of a plan by a | ocal housing authority.

Parties. The parties to all Title VI cases are the
Department and HUD applicant or recipient, never a
conpl ai nant (see 24 CFR 2.23). Therefore, the parties
involved in the informal resolution of a Title VI
matter are HUD and the Respondent. This rule shal
apply throughout the review or conplaint investigation
and at the administrative hearing or enforcenent

| evel s.

Negotiations. Al Title VI efforts to secure voluntary
compl i ance shall be negotiated, not conciliated or
medi ated (terms often m stakenly interchanged).
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(1) Negotiation Defined. Negotiation may be defined
as a discussion nmutually initiated by disputants
only for the purpose of setting terns or clearing
obstacles to an agreenent arranged by the
di sput ant s.

(2) Conciliation/Mdiation Defined.
Conciliation/Mediation is " an attenpt to settle



di sputes with the hel p of an outsider who assists
the disputants in their negotiations . The sole
objective is to settle a controversy by bring the
parties to voluntary agreenments."1/ The
conciliation process is one of four procedures
authorized by Title VIIl of the Gvil Rights Act
of 1968 (see Section 810) for the elimnation or
correction of alleged discrimnatory housing
practices. In Title VIIl cases, HUD (the
outsider) attenpts, in accordance with the
provisions of that law, to assist in the

resol ution of a housing dispute between persons in
the housing industry and individual s seeking
housi ng.

d. Negoti ati on Di stingui shed From Conciliation
Negotiation is carried on between the parties, wthout
outside participants; the terms of any resultant
agreenment are offered and accepted by the parties only;
the resultant agreenent, if any, is perforned by the
party(s); and, if no decision or agreenent is reached
the parties agree to disagree.

(1) In conciliated matters, the resolution of the
problemis tripartite.(e.g. conciliator and the
di sputants); conciliation is perforned by a
person(s) who was not a part of the event which
resulted in the dispute (an outsider); "the utnost
a conciliator can do is to subnit to the parties
the recommendation as to the terns upon which they
shoul d agree, and further the parties are free to
deci de whether or not they should accept an
award". 2/

(2) Title VI does not authorize the paynent or receipt
of an "award" as conpensation for damages incurred
as a result of violation of the statute or
i mpl ementi ng regul ati on

1/ Quoted from Labor Disputes and their Settlenent by
Kurt Brawn, John Hopkins Press, 1955. Al so see the
Labor Arbitration CGuide, Walter E. Baer, Dow Jones-lrw n
Inc., Honmewood, Illinois, 1974.

2/ See footnote 1, Supra
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Moveover, only disputants (HUD and the Respondent)
can agree on a plan, or nethod for conpliance with
the Act and its inplenenting regulation

e. ohjective of Title VI Negotiation. The objective of
Title VI negotiation is to informally resolve those
areas of apparent nonconpliance with Title VI or its
regul ation voluntarily, without initiating the



adm nistrative process leading to termnation of HUD
financial assistance.

SECTI ON 3. VOLUNTARY COWVPLI ANCE PLAN

29. VOLUNTARY CCMPLI ANCE PLANS. A voluntary conpliance plan is
prepared by the respondent and is that action, nethod, or
procedure, outlined in witten form which, when carried
out, is designed to bring the respondent into conpliance
with Title VI (or Section 109, if appropriate).

a. The Respondent's Plan. HUD respondents have an
obligation to prepare their own plans for conpliance
with Title VI (or Section 109, if appropriate).

b. Assi sting the Respondent. Section 1.6(a) of the HUD
Title VI Regulation requires the Departnent to provide
assi stance and gui dance to respondents to help them
comply voluntarily with the Title VI regulation. HUD
staff should not be responsible, for witing the plan.
However, assistance and gui dance shoul d include but not
necessarily be limted to:

(1) an explanation of the requirements of Title VI;
and

(2) review of a proposed plan to deternine:

(a) whether the proposed action would appear to
bring the respondent into conpliance;

(b) whether proposed actions address the probl ens
delineated in the notice of apparent
nonconpl i ance, and

(c) whether the nethods to be used appear to
facilitate desegregation, nondiscrinnation and
equality of treatnment of minority and nonm nority
persons.
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C. Submi ssion of Plans. A HUD respondent may subnit a
witten plan for voluntary conpliance with Title VI for
approval to the Ofice of FHEQ, at any tinme. Although
it is preferable that a plan be submitted before the
initiation of the adm nistrative process (24 CFR
1.7(d)), a voluntary plan nay al so be submitted at any
stage of the administrative process (24 CFR 1.10(f)),
except that such plan should be subnitted for approva
no later than 30 days fromthe expiration date of the
time for both parties to file exceptions to the fina
deci si on of nonconpliance. Plans subnmitted after
noti ce of the opportunity for hearing but before the
expiration date of the time for both parties to file
exceptions to the final decision nust be approved by
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t he AS/ FHEO.
d. Approval or Rejection of Voluntary Conpliance Pl ans.

(1)

(2)

The ARA/FHEO i s authorized to approve or reject

vol untary conpliance plans subnmitted prior to the
initiation of the adm nistrative process. The
only exception is that alterations in tenant

sel ection and assignnment (TS&A) plans nust receive
the concurrence of the AS/ FHEQO

(a) TS&A plans subrmitted to Departnent staff
(prior to the initiation of adm nistrative
proceedi ngs) for the stated or inplied
pur pose of achieving conpliance with Title VI
must be reviewed by Regional FHEO staff. The
ARA/ FHEO nust cone to an initia
determnation as to the acceptability of a
proposed revi sed TS&A.

1 If a proposed voluntary conpliance plan
or proposed revised TS&A is unacceptabl e
as a neans of achieving conpliance with
Title VI, the ARA/ FHEO must so determni ne
and advi se the HUD recipi ent accordingly.

2 If a proposed voluntary conpliance plan
(other than a TS&A plan) is acceptable
as a means of achieving conpliance with
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Title VI, the ARAN FHEO nust so determ ne
and advi se the HUD reci pi ent
accordingly.

3 AS/ FHEO concurrence is not necessary
prior to an ARA/ FHEO notifying a
reci pient of rejection of a proposed
conmpliance plan (see Appendix 3.13 for
formletter).

4 AS/ FHEO concurrence is required before a
HUD reci pi ent may be advised that a TS&A
pl an i s acceptabl e as one which wll
achi eve conpliance with Title VI.

The AS/ FHEO shal | approve or reject voluntary
compliance plans subnitted after the initiation of
the adninistrative process

NOTE: For the purpose of Title VI enforcenent,
the initiation of the adm nistrative process
begi ns when the ARA/ FHEO forwards a report of a
compliance review or conplaint investigation to
AS/ FHEO wi th a recommendati on for fornal
enforcenment or sanctions (see Title VI Conpliance
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Fl ow Chart, Appendix 4.6).

TYPES OF VOLUNTARY COWVPLI ANCE PLANS UNDER TI TLE VI. There
are as many types of voluntary conpliance plans which may be
submitted by a HUD respondent as there are areas of apparent
nonconpliance with Title VI. The types depend | argely upon
the areas of apparent nonconpliance found and docunented by
FHEO i nvesti gators: For exanpl e:

revised or nodified tenant selection and assi gnnent

pl ans (TS&A' s) where it has been found and docunented
that a housing authority maintained racially

i dentifiable housing projects (see Appendix 4.5 for
model pl an).

pl ans for greater mnority participation in the

pl anni ng process of a local renewal agency which has
been found (and docunented) to have directly caused, or
failed to prevent, the exclusion or underrepresentation
of all minorities (when conpared to the nunber of
mnorities available) in the overall planning process
of the | ocal agency to the sane extent and degree as
nonm nority persons;
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pl ans whi ch increase mnority participation and/or

i ncrease the nunber of ninorities benefiting from HUD
programs, activities, services, financial aid,
enrollnment, eligibility etc. where it has been
docunented that a HUD respondent has directly caused or
failed to prevent segregation, discrimnation or

di sparate treatnment of minority program beneficiaries;

pl ans, referenced in a-c above, which are designed to
overcone. the past effect of conditions which result in
limting mnority persons in participating in or
benefiting from HUD prograns due to past adm nistration
or operation of these prograns.

VOLUNTARY COMPLI ANCE PLANS DI STI NGUI SHED FROM AFFI RVATI VE
ACTI ON PLANS UNDER TI TLE VI .

Vol untary conpliance plans are distinguished from
affirmative action plans by tinme and rationale for their
respective subm ssion

a.

Vol untary Conpliance Plans. Voluntary conpliance plans
are plans prepared voluntarily by respondents and are
pl anned actions, nethods or procedures in witten form
whi ch are designed to correct existing conditions or
procedures which currently operate in such a manner as
to violate the provisions of Title VI of the
Departnent's inpl enenting Regulation. Such plans may
be submitted for HUD approval at any stage of the
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resolution of a Title VI matter, preferably before the
initiation of the adm nistrative process.

An Affirmative Action Plan (AAP). An AAP is a witten
docunent which sets forth methods, procedures, or
actions of a nature which, when inplenented, wll
elimnate and/ or overcone prior conditions or the

ef fect of past conditions found by the Departnent to
have |limted participation by persons of a particul ar
race, color, or national origin in HUD progran(s).

(1) Wen Required. AAP' s are required when an
applicant for or recipient of HUD financia
assi stance has been found (after hearing) to have
failed to conply with Title VI or other |aw or
Executive Order on the basis of race, color, or
national origin in a HUD programor activity
adm ni stered by the applicant/recipient.
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(2) Submission of AAPs. In reference to the above
stated AAPs nust be subnitted:

(a) as a condition precedent to the acceptance of
an application for or the availability of
fi nancial assistance for a program or
activity in which the recipient has
previously discrimnated agai nst persons on
the grounds of race, color, or nationa
origin.

(b) as a condition precedent to the continuation
or reinstatenment of the respondents
eligibility for HUD financial assistance for
a programor activity in which the recipient
has previously discrinnated agai nst persons
on the grounds of race, color, or nationa
origin.

(3) Wen not Required. AAP's nmay not be required:

(a) in the absence of a finding (after hearing)
of discrimnation;

(b) unless the basis for requesting an AAP is
clearly stated by the ARA/ FHEO and carries
the concurrence of the AS/ FHEQ

SECTI ON 4. FAI LURE TO REACH VOLUNTARY COWPLI ANCE
FAI LURE TO REACH VOLUNTARY CCMPLI ANCE.
Vol untary conpliance efforts have fail ed when a HUD

respondent fails or refuses to furnish an assurance required
under Section 1.5 of the Title VI Regul ation or otherw se
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fails or refuses to conply with the requirenents inposed by
or pursuant to Section 1.4 and when the areas of apparent
nonconpl i ance cannot be corrected by informal neans.

a. Consequences of Failure to Reach Voluntary Conpliance.
Failure to reach voluntary conpliance results in the
initiation of action the result of which may be
term nation, refusal to grant or continue Federa
financial assistance (24 CFR 1.8), or other neans
aut hori zed by | aw which includes referral to the
Depart ment of Justice.

b. ARA/ FHEO. When vol untary conpliance efforts have
failed (60 days after notice of apparent nonconpliance)
the ARA/ FHEO shall informthe respondent by nail
return recei pt requested, of that fact and indicate
that the matter is being referred to Central Ofice
FHEO for initiation of formal enforcenment proceedings.
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cC. Formal Enforcement. The ARA/FHEO then sends to the
AS/ FHEO a copy of the conplete report of the conpliance
revi ew or conplaint investigation, including all
docunent ati on and a nmenorandum r ecomrendi ng t he
initiation of formal enforcenent action against the
respondent .

d. AS/ FHEQ. Designated staff in the Central Ofice of
FHEO shall review the entire file and supporting
docunent ati on on behal f of the AS/ FHEO for the purpose
of assuring that:

(1) the matter has been thoroughly investi gated;
(2) the issues or allegations are clear

(3) the background data is sufficient to reflect a
clear picture of the circunstances surrounding or
precipitating the matter;

(4) the report reconmends enforcement under Title VI;

(5) the report reflects a clear showing that there is
a violation of Title VI which is supported by the
evi dence; and

(6) the file reflects evidence that woul d support a
finding that conpliance cannot be secured by
voluntary nmeans (see also formletter 3.15(a) and

(b), Appendix 3).

e. Secretarial Abstract. |If all materials appear accurate
and are supported by the docunentation, a Secretaria
Abstract will be prepared by staff in the Ofice of
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AS/ FHEO outlining the nmerits of the case and
docunentation, and formally requesting the concurrence
of the Secretary in proceeding with formal enforcenent.

Deficiencies. |If materials forwarded to the AS/ FHEO
are uncl ear, inconsistent or poorly docunented, the
deficiencies will be called to the attention of

Regi onal staff and the file returned for correction

I f an extended oral briefing is required, the principa
i nvestigator or team|eader will be called into Centra
Ofice for a case conference

Secretarial Concurrence. Wen the Secretary concurs in
the reconmrendation to proceed with formal enforcenent
under Title VI the matter is referred to the Ofice of
Gener al
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Counsel , Equal Opportunity and Adm nistration Division
for action pursuant to Part 2 of the Departnment's Title
VI Regul ation (See Appendix 4.2 (a) and (b) for flow
chart of actions under Part 1 and 2 of the Title VI
Regul ati on).

33. DEFERRAL OF ACTI ON UPON APPLI CATI ONS FOR FI NANCI AL
ASSI STANCE

a.

Aut hority. The Department's Title VI Regul ation at
Section 1.8(b) states in relevant part: "...The
Departnment shall not be required to provide assistance
(in cases where an applicant fails or refuses to
furni sh an assurance or otherwi se fails or refuses to
comply with requirenents for effecting conpliance)
during the pendency of adninistrative proceedings ..
except ... pursuant to a contract therefore approved
prior to January 3, 1965".

Executive Order 11764. Executive O der 11764
(superseding EO || 247) authorizes the Attorney Genera
to coordinate enforcenent of Title VI by Federa
departnents and agencies, and to prescribe standards
and . procedures regarding inplenentation of that Act.
The Attorney Ceneral Cuidelines for the enforcenent of
Title VI (28 CFR 50.3(1)(A)) state: "In sone instances,
it is legally permssible tenporarily to defer
action on an application for assistance pending
initiation and conpletion of Section 602 (of Title VI)
procedures including attenpts to secure voluntary
compliance with Title VI" (see Appendix 1. 5).

"Deferrals". The action conmmnly referred to as
"deferral" is: the act of postponing staff processing
of an application for assistance pending initiation and
conpl eti on of procedures required by Section 602 of
Title VI of the Civil R ghts Act of 1964. Nornally,
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this course of action is appropriate only with respect
to applications for noncontinuing assistance or initial
applications for program of continuing assistance. It
is not avail able where Federal financial assistance is
due and payabl e pursuant to a previously approved
appl i cation.

VWhen to Defer Processing Applications for Financia
Assi stance fromHUD. A deferral may be inposed only
after the follow ng six steps have been conpl eted by
HUD/ FHEO staff or civil rights conpliance staff of
anot her Federal departnent or agency charged with the
responsibility to adm nister and enforce Title VI:

(1) a Title VI conpliance review or conpl aint
i nvestigation has been conduct ed;
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(2) a report of the review and investigation has been
witten inits final formwith the docunentation
of each area of Title VI violation, as well as a
recommendation for the initiation of the
admi ni strative hearing process;

(3) the ARA FHEO has concurred in the recomendati on
for a hearing;

(4) a notice of apparent nonconpliance with Title VI
has been nmiled, return receipt requested to the
respondent;

(5) the respondent has been afforded at | east 30 days
(not to exceed 60 days) to voluntarily conply and
has indicated its intention not to conply; and

(6) the respondent has been notified that all efforts
to secure compliance voluntarily have failed (see
Appendi x 3.15(a) and7(b) for formletters).

Deferral Process Under Title VI. The deferral process
under Title VI is instituted by:

(1) The ARA/FHEO  The ARA/ FHEO at hi s/ her discretion
recomends to the AS/ FHEO (who requests the
appropri ate Regional Administrator to defer
processi ng nonconti nui ng assi stance applications
froma respondent who has been notified of
appar ent nonconpliance with Title VI and who has
refused or failed to indicate its intention to
conply voluntarily within 30 days after receipt of
the notice. Deferrals inposed at the
recomrendati on of the ARA/FHEO are called "interim
deferral s"; or

(2) The AS/FHEQ. The AS/ FHEO requests each program



6/ 76

Assi stant Secretary to instruct the appropriate
Regi onal Adm nistrator to defer processing all
applications from applicants agai nst whom Secti on
602 admini strative procedures have been initiated.
Deferral s i mposed at the request of the AS/ FHEO
are called "consequential deferrals".

NOTE: The Departnent of Justice nust be notified
in advance of HUD action to defer processing
applications for financial assistance (see
Appendi x 1.5, 28 CFR 50.3(v)).
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"Lifting a Deferral". The expression "lifting a
deferral" neans, in general, renoving adm nistrative
restrictions on the processing of applications from
appl i cants which were inmposed as a result of alleged
Title VI violations.

(1

(2)

When to Lift Deferrals. "Interim Deferrals”
(those initially recomrended by ARA/ FHEOQ may
remain in force and effect until: (1) voluntary

conmpliance is achieved, or (2) Secretarial action
i s taken (concurrence or nonconcurrence) on the
request to initiate an adm nistrative hearing

agai nst the respondent. "Consequential Deferrals”
(those initiated by ASS FHEO nmay remain in force
and effect until: (1) voluntary conpliance is

achieved; or (2) the matter is finally resol ved.

Responsibility for Lifting Deferrals. Once the
AS/FHEO i s satisfied that the respondent has
complied, or substantially conplied (see Chapter
7, paragraph 27b(2)) , or that the conpliance
matter has been finally resolved, the AS/ FHEO
shall so informthe program Assistant Secretary

and/ or the Regional Adm nistrator to "lift the
deferral ", as appropriate.
39
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