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6- 2.

OVERVI EW

CHAPTER 6. HOW TO MONI TOR STATE'S CIVIL RI GHTS PERFORVANCE

Thi s chapter establishes procedures and guidelines for
nonitoring the State's performance in carrying out civil rights
requirenents in the CDBG program The chapter al so sets out
actions that FHEO staff may take when nonitoring reveals
deficient performance.

VWHAT IS MONI TORI NG

a.

Defined. Mbnitoring is a continuous process of reviewing a
grantee's performance. Mbonitoring uses all avail able data

i n maki ng judgnments about performance and, where necessary,
results in remedial actions by the State to correct identified
def i ci enci es.

hj ectives. Mnitoring is the primary neans by whi ch HUD:

(1)

(2)

carries out its statutory responsibility to review annually
the State's performance pursuant to Section 104 (d) of

the Housing and Comunity Devel opnent Act of 1974, as
anended. Wth respect to civil rights requirenents,

FHEO st af f deterni ne whether the State has:

(a) carried out its certifications to conply with
Title I/Section 104(d) and 109, Title VI, Title VIII
and other applicable civil rights and equal opportunity
| aws; and

(b) made reviews of the funded units of general |oca
governnent to determ ne whether they have carried
out activities and certifications in accordance
with the civil rights requirenents.

assists States to inprove their perfornance and capacity
to neet civil rights requirenments. As part of the
moni toring process, FHEO staff:
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(a) identify at an early stage, actual or potenti al
probl ems States or |ocal government recipients
have in neeting civil rights requirenents an:),



(b) help States and | ocal governnent recipients avoid
nore serious deficiencies by giving technica
assistance to rectify emerging problens in
adm ni stering or inplenenting the program

(3) keeps well-infornmed about the effectiveness of the State
CDBG program FHEO staff stays infornmed about the extent to
whi ch the State CDBG program serves units of |ocal genera
governnent in a way which neets civil rights requirements
and obj ectives.

6-3. MONI TORI NG PRI ORI TI ES FOR FHEO STAFF

a.

Cvil Rights Authorities. FHEO staff nust review a State's
performance under all applicable civil rights and equa
opportunity statutes, executive orders and regul ations.

Non-di scrim nation and equal opportunity requirenments under these
| aws cover many aspects of the State s adm nistrative
responsibilities (see Appendix 3). Priority shall be given to
the foll ow ng areas:

(1) Benefits - under Title VI and Section 109,

(2) Fair Housing - under Title VIIl, Executive Order 11063 and
Section 104 (b) (the certification to affirmatively further
fair housing); and

(3) Any civil rights concern identified by the Assistant
Secretary for FHEO as a priority during the fiscal year

State Responsibilities. FHEO staff shall give priority to
exam ni ng:

(1) Records mmintained by the State and recordkeepi ng
requirenents the State has established for its |oca
governnent recipients; and

(2) State review of |ocal governnent recipients' civil rights
per f or mance.
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6-4. HOWTO MANAGE MONI TORI NG ACTIVITY

a.

Negoti at ed Approach. The HUD staff neets annually with

States to negotiate a plan and schedule for HUD to carry

out its reviewresponsibilities. CPD has the |ead responsibility
for the negotiations; however, as part of this

negoti ation process, FHEO and CPD staffs shoul d discuss:



(1) areas to be nonitored on each visit;

(2) dates FHEO staff will go on the review (Note: if unusua
circunstances prevent a review during the time established
t hrough negotiation, coordi nate rescheduled visit wi th CPD;
and

(3) status of actions fromlast review

b. Planning Considerations in Use of Resources. Prior to HUD s
negotiations with States, FHEO staff should consider the
following in order to make effective use of avail abl e resources
- staff, time, noney:

(1) where possible, make travel serve nultiple purposes, such
as nonitoring two or nore CDBG grants nade to the State or
nmoni toring nore than one CDBG grantee (for exanple, an
Entitlement city's programand a State progran;

(2) workload as determ ned by projected schedul es for subm ssion
of pre-award docunents in connection with community
devel opment and housi ng prograns;

(3) travel funds available for nonitoring and ot her FHEO
activities;

(4) schedul e of Conpliance Division, Regional Ofice of FHEQ
for conducting civil rights compliance reviews; and

(5) estimted FHEO staff and tinme required to conplete the ful
nmoni toring process (includes both in-house reviews and
on-site visits).
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(6-4.) c. Frequency of Reviews. FHEO staff shall conduct periodic reviews

of the State's performance. Use a variety of nethods, as set
forth in paragraph 6-5, at various tines during the fiscal year
FHEO staff shall visit each State at |east once each fiscal year
(1) Schedule reviews to reflect the State's cycle of fund
distribution and program i npl enentation for the program
year under review.
(a) distribution of funds to |ocal governnents;
(b) initiation of local inplenentation of activities;

(c) State review of recipients' performance; and



(d) State subm ssion of the annual performance and
eval uation report.

(2) Frequency of reviews vary by State, based on such factors
as:

(a) previous nonitoring concl usions;

(b) nunber of years the State has inplenmented the State
CDBG pr ogram

(c) denopgraphic characteristics of the State and the
non-entitlement communities receiving CDBG funds;

(d) State's history on civil rights matters; and

(e) history of local governnent recipients in inplenmenting
civil rights requirenments in HUD adm ni stered CDBG
and housi ng prograns.

(3) The nunber of visits nmust be consistent with the negotiated
nmoni toring strategy.
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6-5. MONI TORI NG METHCDS AND PROCEDURES.

Use a variety of methods throughout a single fiscal year to
assess State performance in neeting civil rights and equa
opportunity requirenents.

a. In-house Review of Information
(1) Purposes - to:

(a) prepare for a nonitoring visit. Determ ne which
adm nistrative practices of the State to exam ne
and which civil rights requirenents to focus
upon during a visit; and

(b) deternmine the acceptability of the civil rights
certifications.

(2) State Profile. A "profile" of the State nmay suppl enent
reports fromthe State and any State records revi ewed
on-site. Conpile historical and soci o-econom c information
that can be useful in making judgnments about performance.

A profile may include, but need not be linmted to:

(a) population by racial/ethnic and gender categories;



(b)
(c)

(d)

(e)

(f)

unenpl oynent rates by race, ethnic group, gender

history of State participation in HUD prograns (e.qg.
701 Conprehensi ve Pl anni ng Assi stance Program
Section 8 State Housing Finance Devel opnent Agency
Set - asi de program;

nane of State Human Ri ghts Comm ssion and ot her
St at ewi de associ ations concerned with issues affecting
m norities, woren and handi capped persons;

i nformation indicating problenms at the State and/or

| ocal governnent levels relating to civil rights

i npl erentation (for exanple: court suits, conplaints
conpliance review findings, subject and status of

civil rights-related conditions, requests for specific
assurances set on | ocal governnent grants previously
adm ni stered by HUD under the Small Cities CDBG
Program; and

years of participation and grant anounts received under
State CDBG program

6-5 12/ 85
8005. 2
6- 5a. 3 In addition to the above, exam ne the foll ow ng docunents:
g
(a) the final statement of comunity devel opment objectives
and nmet hod of fund distribution
(b) the annual performance and eval uation reports, if any;
(c) a copy of any formal agreenments between the State
and | ocal governnent recipients, if any;
(d) a copy of the State's handbooks or witten program
gui delines, if any; and
(e) admnistrative record of prior FHEO nonitoring
revi ews, including:
1. results of previous nonitoring reviews; and
2. docunentation of technical assistance previously
gi ven by FHEO staff.
(4) After the in-house review, update the adninistrative record.

The record shoul d incl ude:



(a) FHEO areas exanm ned;

(b) source documents revi ewed;

(c) concerns and problens identified,

(d) conclusions, where a visit is not planned or in a
specific area that will not be exami ned during a
visit; and

(e) followup actions and reconmendations, if any.

On-Site Visits. Odinarily an on-site visit is necessary
to get data which is current and conprehensive and to get
a full understanding of how the State is adm nistering Federal

civil

(1)

rights requirenents.

Preparation for Visit to the State. Review informtion
avai l abl e i n-house and nmeet with CPD staff as necessary to
become faniliar with the current status of the State's
program
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(2)

(3)

Focus on State Administration. Direct attention to the
met hods of administration used by the State to manage the
CDBG program A nonitoring visit normally woul d not

i nclude an exam nation of programinplenmentation at the

| ocal governnent |evel. Conclusions froma nonitoring
visit are based primarily upon interviews with State
officials and staff and an exam nation of records and
docunent ati on avail able at State agencies administering
CDBG program

Visits to Local Governnment Reci pients.

(a) WwWen. FHEO staff may visit a |ocal governnent
reci pi ent when:

1. the records at the State | evel show significant
civil rights and equal opportunity problens
with respect to a particul ar recipient;

2. the records at the State |evel are not
sufficient to denonstrate that the State has
adequately reviewed recipient civil rights
perf ormance; or

3. the State requests that FHEO staff visit a | ocal
governnent recipient to assist the State in its



nmoni toring and technical assistance efforts.

(b) Procedures. Before visiting a locality, the FHEO
Di vi sion/POD Director nmust consult with the HUD Ofice
Manager/ Regi onal Admi ni strator and CPD Divi si on
Director. Prior to visiting a locality, FHEO
Division Director shall, in coordination with CPD
Director and the Field Ofice Manager:

1. offer the State an opportunity to provide
addi tional information or otherw se denpbnstrate
adequat e performance, and where necessary, to take
appropriate renedial actions to resolve findings
of recipient nonconformance with civil rights
and equal opportunity requirenents;

2. informthe Regional Ofice of FHEQ and FHEQ
Headquarters. Provide the Regional Ofice of FHEO
and FHEQ Headquarters with a copy of current
nmoni toring concl usi ons and docunentati on of
efforts to
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(6-5b.) resol ve the apparent deficiencies working with
the State. FHEQ Headquarters will consult wth
CPDf Headquarters. The Ofices for FHEO and CPD
must concur with plans for a nonitoring visit to
a | ocal governnent recipient.

3. notify the State of the intent to visit the
locality and invite the State to participate
inthis reviewwth HUD staff.

c. Mnitoring Letters. Send the State a letter reporting the
results of a monitoring visit. Wen a teamvisit is nmade, a
single letter which includes FHEO staff coments is sent to
the State.

(1) Tone. The tone of the letter shall be positive and
recogni ze strengths in the State's perfornmance and areas
where significant inprovenent was shown as well as areas
of deficiency. Present conclusions in a clear and concise
manner .

(2) Content. Prepare a letter, or nenorandum as appropri ate,
that:

(a) states the purpose of the visit;



(b) nanes FHEO staff who visited the State
(c) identifies areas reviewed by FHEO staff;

(d) ~cites appropriate section of regulations at 24 CFR 570
for civil rights areas. Exani ned;

(e) sunmarizes nonitoring conclusions, both positive and
negati ve;

(f) requests information, by a specific tine, on how the
State plans to renedy any deficiency found or ensure
that it does not occur again;

(g) if appropriate, offers technical assistance or
i ndi cates that technical assistance was provided
on site; and

(h) offers advice regardi ng managenent or other issues not
related to a requirement but which can facilitate State
performance under the certification. (Advice nust be
clearly | abeled as such. Note that advice is an
optional element of letter.)
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(6-5c.) (3) Negative Conclusion. Where nonitoring reveals a performance
deficiency, in addition to the itens |listed above, the
letter shall:
(a) describe findings/observations that indicate
defi ci ency;
(b) specify type of findings (paragraph 6-10);
(c) «cite applicable I aw or regulation
(d) request information, by a specific time, on how the
State intends to renedy the deficiency or ensure that
it does not occur again; and
(e) ogive the State a chance to present any information it
thinks is relevant to the finding.
(4) Concurrence. Gve CPD staff the opportunity to concur on

all letters to the State prepared by FHEO as a result of a
monitoring visit. FHEO staff should have the opportunity to
concur on all letters prepared by CPD staff which address

FHEO i ssues, including instances where FHEO staff did not
visit the State (e.g., limted review by CPD staff).



Limted Review by CPD Staff. Wen, as part of the negotiated
nmoni toring strategy, FHEO staff do not plan to visit a State,

the Director, FHEO many request that a CPD representative conduct
alimted review of civil rights and equal opportunity

requi renents. This situation is nost likely to occur when CPD

pl ans to conduct nore frequent reviews (e.g., twi ce during the
fiscal year) than FHEO staff (e.g., once during the fiscal year).

(1) The focus of the linmted review by CPD staff is to exam ne
the State's records to determ ne:

(a) whether the State has reviewed recipient perfornmance
under the civil rights certifications;

(b) whether the State keeps required civil rights records;

(c) whether the State's recordkeeping requirenents for
recipients include required civil rights data and
i nformation; and

(d) while not required by HUD, any specific civil rights
reporting requirenents which the State has established
for recipients.

(2) Wiere the CPD reviewer believes that civil rights related
probl ens exist, the CPD representative shall tell the State
during the visit what the issues are, that the issues wll
be discussed with FHEO staff, and that all nonitoring
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conclusions will be docunented in a letter to the State
The Director of FHEO Division/POD shall concur on fina
judgrments regarding a State's civil rights performance
based on data collected during the linmted review The
FHEQ PCD Director should concur and receive a copy of any
subsequent nonitoring letter that originates in the CPD
Di vi si on.

(3) Use the information gathered fromthe linmted reviewto
focus areas for exanination during FHEO on-site visit and
to identify technical assistance needs of the State.

6-6. HOWTO MONI TOR A STATE'S COWPLI ANCE WTH CIVIL RI GHTS
RECORDKEEPI NG REQUI REMENTS.

a.

Examine a State's records to deternine whether the records

mai ntained at the State | evel and the recordkeepi ng requirenents
established for recipients induce all records as set forth in
HUD regul ati ons at:

(1) 24 CFR Section 1.6(b) which governs inpl enentation of



title VI;

(2) 24 CFR Section 107.30 which governs inpl enentation of
Executive Order 11063; and

(3) 24 CFR Part 570 Subpart | which governs the State CDBG
program and requires that records be sufficient for HUD
to determ ne whether the State has carried out its
certifications in accordance with the civil rights
requirenents.

b. HUD has not devel oped detail ed recordkeepi ng requirenents under

24 CFR Part 570. However, the follow ng are exanples of records

whi ch woul d provide HUD with sufficient information to determ ne

whet her the State is carrying out its civil rights certifications
in the State CDBG program Records that show

(1) the State's process, which has been comrunicated to
reci pients, for review of recipient performance of all
applicable civil rights requirenents;

(2) the State's nethod for selecting recipients for review,

(3) information on the procedures and systens that the State
uses for determining the adequacy of civil rights
performance. The nethodol ogy may consi st of a variety of
approaches, e.g., a summary of the factual basis upon which
each determination rests, or a quantitative standard used to
make det erni nati ons;
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(4) what itenms the State has reviewed in nmaking its
det ermi nati ons;

(5) sunmary data, by activity, on benefit by race, ethnicity,
gender of head of househol d and, where applicable,
benefits by handi capped persons;

(6) the manner in which the State has handl ed conpl ai nts of
di scrimnation involving the State CDBG probl emincl udi ng
a record of each conplaint received, how and when it was
referred to HUD, and, the State's response to any civi
rights conplaint investigations conducted by HUD in
connection with the State's CDBG program

(7) the State's actions to affirmatively further fair housing,
i ncluding funds allocated, if any, for these actions;



6-7.

(8)

(9)

that the results of the review of a recipient civil rights
performance, particularly negative findings, were
communi cated to recipients; and

that negative findings were tracked and successfully
resol ved.

HOW TO MONI TOR A STATE S REVI EW OF RECI PI ENTS' CIVIL Rl GHTS
PERFORMANCE. Examine State procedures for nonitoring recipients
per f ormance, concl usi ons concerni ng recipients' conpliance

with applicable civil rights | aws and requirenents; and actions
taken to correct deficiencies when found.

a.

What are FHEO | ssues.

(1

whet her the State exam ned recipient performance in
nmeeting requirenents under each applicable civil rights
and equal opportunity |aw and regul ation (see Chapter 2).
Where CDBG funded activities caused di splacenment of
residents or businesses; deternine whether the State
exam ned:

(a) inpact of displacenent on nminorities, fenal e headed
househol ds and m nority and wonen- owned busi nesses;
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(2)

(3)

(b) whether minority and fenal e headed househol ds
were relocated in a nondiscrimnatory manner and in
a way that gave them a choice of relocating
within their own nei ghborhood and ot her nei ghborhoods
consistent with the recipients' responsibility to
affirmatively further fair housing.

whet her the State exami ned the recipients' civil rights
records required by Federal |aw or regul ations; and

the procedures and systens the State used for deternining
the adequacy of the recipients' performance including
actions to correct deficiencies found by the State.

Whi | e HUD does not prescribe the formof the State docunentation
exanpl es of types of docunentation that nay be avail abl e as

part of a State's docunentation of its review of recipients,

i ncl ude:

(1)
(2)

State nonitoring checklists;

State nonitoring reports



(3) recipient reports to the State;

(4) correspondence regarding recipient performance wth
respect to civil rights requirenents, including any
actions necessary to correct identified problens; and

(5) records of technical assistance given to recipients.

Docunent ati on that denobnstrates State's performance with
respect to reviewing recipients. Such docunentation may not
be confined to a single file or record, particularly with
respect to procedures. Were the process is not docunented,
FHEO staff shall interview appropriate State agency staff and
exam ne docunents which show the results of the process. For
exanple, criteria for selecting recipients for on-site revi ew
may not be recorded in a "Procedures Manual" but criteria
described in an oral interview can be verified against records
of recipients visited.

FHEO Concl usi ons. Seek additional information or clarification
fromthe State when nonitoring reveals that:

(1) the State has not reviewed the civil rights performance
of any recipients;

12/ 85

6-12

8005. 2

(6-7c.)

6- 8.

(2) the State has not reviewed recipient performance with
respect to one or nore areas of civil rights performance
(e.g., affirmatively furthering fair housing, recipient
agency enpl oynent);

(3) the State determi nations regarding recipient perfornmance
are clearly inconsistent with the provisions of civi
rights laws or other requirenents; or

(4) the State has taken insufficient or inappropriate action(s)
to renedy civil rights deficiencies which the State has
found through its review.

HOW TO MONI TOR A STATE' S PERFORVANCE UNDER THE CIVIL RI GHTS
CERTI FI CATI ONS

a.

Overview. This section discusses how records and infornmation
shoul d be examined to assess State performance with respect
to civil rights areas governed by the State's certifications.

Concl usi ons about a grantee's perfornance are based upon the
civil rights laws and regulations as well as Title | and its



governing regul ation at 24 CFR Part 570 Subpart |. For each
civil rights area, exam ne specific actions by the State in
carrying out its adm nistrative policies, procedures, and
practices, and determ ne whether the State has met the
requirenent of the certifications. This section enunerates the
adm nistrative functions and civil rights areas to be revi ewed
by FHEO staff. For each function listed, the section sets
forth examples of civil rights issues and suggestions of
docunents to review. Also guidance is provided with respect

to nonitoring concl usions.

(1) The State nay inplenent a particular requirenent in
a variety of ways. The "test" in each instance is:

(a) the result of the activity, including the groups
that receive the benefits provided; and

(b) the effect of methods used at the State and | oca
| evel to determ ne what benefits will be provided
and the manner in which they are to be provided.
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(2) Reviewthe policies and practices that affect the
delivery of services and benefits and the participation
of persons in funded projects and activities.
Participation includes the opportunity to participate as
trai nees, enployees and providers of supplies,
equi prrent and construction or other services (business
enterprises) in connection with the adm nistration of
the CDBG program or the inplenentation of CDBG - funded
activities.

Cvil Rights Areas. Review performance in the follow ng civi
rights areas. Refer to Appendix 3 for a listing of |aws which
apply to each area

(1) Benefits, Services and Met hods of Adninistration

(2) Fair Housing (Nondiscrinination and Affirmatively
Fur t heri ng)

(3) Nondiscrimnation in Agency Enpl oynent
(4) Nondiscrimnation in Program Generated Enpl oynent

(5) Business Qpportunities - Mnority, Wnen, and businesses
| ocally owned or | ocated



(6)

Enpl oyment and Trai ni ng

c. State Policies for the CDBG Program There is no requirenent
to develop witten policies regarding civil rights. However,
be aware of any policies which mght pronote equal opportunity
limt opportunities to receive benefits because of race,
color, national origin, sex, handi capped status, or age.

(1) Examples of records that may indicate policies of the
State relative to nondiscrimnation or affirmative action
are:

(a) proposed and final statements;
(b) an application package prepared by the State for
conpl etion by |ocal governnent, if any;
(c) docunents setting out reporting requirenents for
| ocal governnents, if any;
12/ 85 6- 14
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(d) docunents showi ng procedures for fornulating policy;
e.g., records of policy meetings; records of public
hearings; records showing conments from | oca
governnents, citizens or community organizations
regarding the State's policy and/or program records
showi ng the conposition of advisory boards, if any; and
(e) records showi ng public coments relative to the
proposed statenent of comunity devel opment and
housi ng obj ectives and any changes nade by the
State in response to these coments.
(2) Concl usions.

(a) Make a finding where the policies indicate any
preference, limtation or discrimnation based on race,
color, religion, sex, national origin, age or
handi cap status in any aspect of program administration
or inplenmentation. Were the purpose of an
action is to overcone prior discrimnatory practice
or usage, the State nay establish policy or take action
to aneliorate an inbal ance in services, facilities or
other benefits to a geographic area or specific group
or persons.



(b) Were the State has witten statenents regarding
conpliance with civil rights requirenments, determ ne
that the statenments are technically accurate,

i ncludi ng the:

1. actions prohibited (e.g., under Title VI) or
required (e.g., under Section 104); and

2. coverage of groups (e.g., Title VI: race, color
national origin; Section 109: race, color, sex,
national origin).

(c) FHEO staff may suggest only, not require, civil rights
policies where you believe they will facilitate a
better understanding of civil rights | aws anong State
agency staff and recipients.
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(6-8.) d. Method of Fund Distribution. The nmethod of distributing
funds may affect the type and | evel of benefits to certain
cl asses or residents (by race, handi capped status, etc.)
and may be used affirmatively to pronote civil rights
obj ectives in the CDBG program

(1) Wen reviewing the nmethod of fund distribution, exam ne:

(a) set-asides for special activities (e.g., econonic
devel opnment, pl anni ng);

(b) special allotnments based on the popul ation or type
of local government (e.g., counties, larger cities,
smal ler cities);

(c) selection process, i.e. whether grants awarded based
on a formula or through conpetition; and

(d) selection factors and rating criteria (e.g., nunber
of jobs to |ower inconme persons; anount of |oca
mat ch) .

(2) Examples of civil rights issues are whether the nethod
for distributing funds:

(a) appears to exclude jurisdictions where a specific
group protected by civil rights laws reside; for
instance, where a criteria for a m ni mum popul ation
tends to exclude localities where residents are
predom nantly mnority;



(b) includes selection criteria which recognizes
out st andi ng performance in equal opportunity; for
exanpl e, | ocal government enforcenent of fair housing
|l aws (not required); and

(c) includes targeting of funds in a way that facilitates
equal opportunity objectives; e.g., econonic
devel opment projects that are likely to produce jobs
for | ower-income project area residents (not required);

(3) Exanples of records that nmay describe or otherw se provide

i nformati on about the nethod of distributing funds are:
(a) a description of the State's method for sel ecting
localities and activities to fund;
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(b) a description of the State's selection factors and
rating criteria, if any;
(c) a copy of the standard application formused by |oca
governnents, if any;
(d) the names of localities that applied for funds;
(e) the nanmes of localities funded and the anount of funds
recei ved; and
(f) records showi ng types of activities funded.

(4) Conclusions. |In nost instances, it is not likely that
FHEO staff woul d nmake a finding where there is indication
of possible discrimnation, refer to Conpliance Division
Regi onal O fice of FHEO. \Were there is a concern, FHEO
staff may assist the State in establishing procedures which
pronote civil rights conpliance in the State Program See
par agraph 6-10 for further guidance in handling deficient
per f or mance.

e. Enpl oynent.
(1) Monitor conpliance with certifications to | aws and

regul ati ons whi ch prohi bit enploynent discrimnation, on the
basis of race, color, national origin, sex, or handicap

in any agency which administers a programor activity

funded in whole or in part with State CDBG funds.



(2) What agencies are exam ned. Monitor enploynment patterns
in those organi zational units within State agenci es which
meet one or nore of the followng criteria:

(a) Use CDBG nmonies to pay staff salaries or other
adm ni strative expenses (e.g., purchase of supplies
and equi pnent or paynent of rent for space).

(b) Use State funds to pay staff salaries or other
admi ni strative expenses to match CDBG funds.

(c) Make decisions regarding the allocation or use of
CDBG nmoney, such as the selection of |oca
governnents to receive funds or individual projects
to be funded within | ocal governnments (e.g., use of
set - asi de funds).
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(3) Wat organizational elenents within State agencies are
monitored. Al organizational units as described above
in the sane |ine of delegation of authority or of functiona
responsibility are covered, except those i mediately
directed by an elected official.

(4) Examples of aspects of enploynment that can be exam ned
are:

(a) the nunber of persons, by individual racial/ethnic
and gender categories, newy hired in permanent
full-time positions;

(b) the nunber of persons, by individual racial/ethnic
and gender categories, permanently enployed in
full-time positions;

(c) whether mnorities and femal es are excl uded from any
job categories; and

(d) whether the State has devel oped and carried out
procedures and requirenents for ensuring that to
the greatest extent feasible, in connection with
CDBG funded activities, training and jobs are
given to |l ower incone residents of the |oca
governnent recipients.

(5) What docunents to review



(a) reports or records which show for each adm nistering
agency, persons newWy hired for permanent, full-tinme
positions, by race/ethnic category, gender, salary
ranges and j ob category;

(b) reports or records which show for each adm nistering
agency, and organi zational el enent, person enpl oyed
in permanent full-tine positions by race/ethnic
category, gender, salary ranges and job category.
Such docunentation includes the nost recent "State
and Local Government Enpl oynent Report" (Form EEO 4).

(c) any documents which show the State's policies and
practices with respect to recruitnent, hiring,
pronotions and ot her personnel actions.
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(6-8e.) (6) Concl usions.

(a) First considering such factors as the representation
of minority groups and wonen in the |abor market area
and the popul ation. Second, determi ne whether there is
a long standing pattern of exclusion or |ow
representation. FHEO staff nmay ask the State for
additional information where the data shows little or
no representation of one or nore mnority groups, or
wonen, in:

1. the workforce of a particular adninistering
agency, taken as a whol e;

2. the enpl oyees found in one or nore jot categories
as shown on Form EEO 4; or

3. one or nore salary levels (particularly mddle and
upper | evels) as shown on the Form EEO 4.

(b) Based on any suppl enental information provided:

1. note concern and suggest voluntary affirmative
st eps;

2. make a finding and request corrective action; and/
or

3. refer the issue to the Conpliance Division

Regi onal O fice FHEO for possible conpliance
action.



f. Procurenent Policies and Practices. The State nust adopt
appropriate procedures and requirenents to assure good faith
efforts toward the statutory directive, that to the greatest
extent feasible, contracts for work in connection with
CDBG funded projects are awarded to eligibl e business concerns
which are located in, or owned in substantial part by persons
residing in the same netropolitan area (or nonnetropolitan
county) as the project.

(1) Determine whether the State has adopted such procedures and
requi renents and whether the State has reviewed recipients
for conpliance with such procedures and requirenents.

6-19 12/ 85

8005. 2

(6-8f). (2) Examples of documents to review are

(a) any State nodel contracts for use by |ocal governnent
reci pients; and

(b) any records showing the results of State review of
reci pients for conpliance with State procedures and
requirenents.

(3) Conclusions. Seek additional information where the State
has not devel oped procedures and requirenments for neeting
the statutory directive of Section 3 relative to the award
of contracts.

g. Actions to Affirmatively Further Fair Housing.
(1) WwWhat are FHEO i ssues. Determ ne that the State has:

(a) acted to affirmatively further fair housing in the
adm ni stration of the CDBG programin nonentitlenent
areas or to otherwise further fair housing in the
State.

(b) wth respect to recipients, established appropriate
recor dkeepi ng requi rements and revi ewed performance
under the recipients' certifications.

(2) Wat records to exam ne.
(a) any records showi ng selection factors relating to
fair housing activities used by the State in nmaking
grant awards;

(b) any records showing State participation in voluntary
fair housing prograns, such as educational conferences



conducted for and with housing industry representatives
(real estate brokers, nortgage | ending institutions,
| andl or ds);

(c) any records showing State participation in a New
Hori zons Housi ng Qpportunity Program and

(d) any other records, showi ng fair housing activities.
(3) Followup by FHEO Staff.
(a) Seek additional information where the State has not

taken action to affirmatively further fair housing in
its own adnministration or anong the recipients. The
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(6-8.)

6-9.

State may undertake activities in conjunction with
reci pients, the public, or housing industry groups
to neet this requirenent.

(b) Were you find that actions taken by the State woul d
not result in affirmatively furthering fair housing,
suggest alternative strategies and inplenentation
activities for the State's consideration.

Handl i ng Compl aints. The State may receive conplaints, directly

or as referred by HUD, regarding: its policies; program
adm nistration; or a recipient's inplenentation of a funded
activity at the local level. Exam ne how the State has handl ed

civil rights complaints it has received. Determ ne whether
complaints relating to civil rights requirenents are being
forwarded to HUD Regional Ofice of FHEO for disposition

(1) Records that may be exam ned i ncl ude:
(a) copies of conplaints if any; and

(b) records that track the disposition of conplaints
received, if any.

(2) Wiere FHEO staff concludes that the State has not
forwarded civil rights conplaints appropriately, give
the State witten gui dance, and other assistance as
necessary, regarding the correct nanner for handling
such complaints. Target the State's handling of
conpl aints for subsequent on-site nonitoring by FHEO
staff or for limted review by CPD staff.

OTHER ADM NI STRATI VE PRACTI CES.



In carrying out its responsibilities for overall administration

of the CDBG program the State carries out adm nistrative functions
in addition to those described in paragraph 6-8. Wile these
functions are not explicitly required by Title | or other applicable
|l aws, the State's practices and procedures in the follow ng area

can negatively inpact or pronbte the achievenent of civil rights
requi renents and objectives. |If FHEO staff chooses to conment on

any of the follow ng practices, in npst instances, any reconmmendation
for inprovenent woul d be considered a "concern" rather than

a "finding" (see paragraph 6-10 e).

6-21 12/ 85

8005. 2

(6-9.) a. Oganizational Structure. Examne the State's organizationa
structure for adm nistering the CDBG Program and det ermni ne
whet her the structure facilitates or obstructs the State's
capacity for inplementing civil rights requirenents.

(1) What are FHEO I ssues. Exanples of civil rights related
concerns are:

(a) clear assignnent of staff responsibilities for civi
rights; is there a clear assignnent, and awar eness
by others, of what person(s) have responsibility
for administering civil rights requiremnents,
enpl oynent, contracting, review ng recipients
performance and ot her administrative functions?

(b) know edge of staff responsible for ensuring civi
rights; does the designated staff have the know edge
and ability to carry out the assigned civil rights
responsibilities in a conmpetent manner?

(2) What docurents to review. Follow ng are exanpl es of
records that, while not required, may be avail able as
part of a State's docunentation of its program
adm ni stration:

(a) Docunents that describe the responsibilities of
persons designated as "equal opportunity staff" or
staff who carry out equal opportunity functions
as a secondary responsibility.

(b) Docunents that illustrate the type of activities
performed by persons with such responsibilities,
e.d., workshops conducted, correspondence to
reci pi ents providi ng gui dance regardi ng ci vi
rights requirenments in contracting.



(3) Followup by FHEO staff.

(a) ldentify any weaknesses in the organizational structure
whi ch appear to be directly related to weakness in
ot her areas of performance. Al so nanme the specific
deficiencies in program adm ni stration associated with
the organi zational structure. An exanple is the
absence of an Equal Opportunity O ficer where
moni toring reveals inconsistent civil rights reviews
of recipients by programrepresentatives.
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(6-9). (b) Were weaknesses in this aspect of the programare
evi dent but do not apparently reflect upon other
areas of performance, FHEO staff may suggest that
the State consider strengthening its organizationa
capacity to assure:

1. clear lines of responsibility in the area of
civil rights; and

2. an understanding of civil rights requirenents
anong State agency staff to whom | ocal governnent
staff look for assistance in civil rights areas.

b. Technical Assistance. As admnistrator of the CDBG prograns
the State may provide technical assistance to recipients about
civil rights requirenents.

(1) What are FHEO i ssues. Review avail able records
to determ ne whether the State:

(a) advised recipients of the applicable Federa
civil rights and equal opportunity |aws and
requirenents; and

(b) sponsored or conducted training and/ or provided
witten guidance to recipients regarding civi
rights requirenents.

(2) What docunments to review. Exanples of records that
may i ndicate actions and acconplishnents of the State
in providing technical assistance to recipients,
i nclude the follow ng:
(a) agenda from workshops or conferences for recipients;

(b) mnutes fromneetings with recipients;



(c) records of State technical assistance visits to
| ocalities;

(d) correspondence or other records which show the
civil rights areas in which assistance was given
and

(e) training and other materials prepared by the State
for distribution to | ocal governnent recipients.
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6-10. HANDLI NG PERFORMANCE DEFI Cl ENCI ES

a.

The approach to devel oping solutions to identified perfornmance
deficiencies recognizes both the State's discretion in

adm ni stering the programand HUD s responsibility for assuring
that the State is in conpliance with statutory and regul atory
requirenents. In every instance give the State an opportunity
for coming up with a solution. FHEO staff shall consider the
State's judgnent on how it has conplied with civil rights
requirenents.

Thi s paragraph describes four types of performance observations,
outlines steps that are appropriate to address each type and
lists available remedi es and corrective actions. FHEO staff
shall cite appropriate section of the regulation in 24 CFR
Part 570 for all negative conclusions nade.

O her than concl usions of satisfactory or outstanding
performance, HUD staff may have one of four types of
observations about perfornmance:

(1) Deficient performance

(2) Possible deficient perfornmance

(3) Eventual deficient perfornmance

(4) Advisory concern

Def i ci ent Perfornmance.

(1) Characteristics

(a) involves a failure to nmeet specific, identifiable
statutory or regulatory requirenents

(b) the issue is clear cut to HUD, and



(2)

(¢)

no additional infornmation is needed.

Exanmpl es of deficient perfornmance are:

(a)

Failure by the State to review the civil rights
performance of any recipients by a visit, reports
or any ot her manner;
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d.

(3)

(b)

(¢)

Failure by the State to act to affirmatively further
fair housing; and

Failure by the State to have available a sumary of
racial and ethnic data showing the extent to which
menbers of minority groups are beneficiaries.

Appropriate HUD Actions

(a)

(b)

(¢)

(d)

Consult with the Regional Ofice of FHEO and
Headquarters/ FHEOL FHEO Headquarters will consult
wi th CPD Headquarters

Prepare a draft letter to the State which:
1. summarizes the results of the review,

2 cites specific requirenents that the State has
not net;

3. requests information on how the State intends
to remedy the deficiency or ensure that it does
not occur again; and

Request the Regional Ofice to concur on the letter
and send copies of the letter to both the Regiona
Ofice and Headquarters. FHEO staff make certain
that a copy of the letter is sent to the Regi ona
Ofice of FHEO and Headquarters.

Fol I owi ng recei pt of the State's response,

consult with the Regional Ofice and Headquarters
to determ ne the appropriate renedial

actions, if any, pursuant to 24 CFR 570. 499

(see subparagraph 6-10f).

Possi bl e deficient performance.

(1

Characteristics



(a)

(b)

(c)

I nvol ves a specific statutory or regul atory
requirenent.

The review rai ses a question of whether or not a
viol ati on has occurred; however, the issue is not
clear cut; and

Additional information i s needed.
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(6-10d). (2) An exanple of possible deficient performance is a
failure by the State to review civil rights perfornmance
on any nmonitoring visits to recipients. 1In this
i nstance, you nust deternine whether the State has
revi ewed perfornmance in any other manner - such as
periodic reports fromrecipients.

(3) Appropriate HUD Actions :

(a)

(b)

(¢)

(d)

(e)

e. Eventual

Informal |y discuss reviewresults with the State
to determine if a deficiency is present. |If
resolution is not possible, take the steps outlined
i n subparagraph (b), (c) and (d) bel ow.

Consult with the Regional Ofice of FHEQ Managenent
Li ai son Staff, and Headquarters/ FHEO

Prepare a draft letter to the State which:
1. summari zes the results of the review,

2. cites specific requirenents that the State nay not
have net; and

3. requests information fromthe State to clarify
whet her or not there is a deficiency.

Request the concurrence of the Regional Ofice
and Headquarters. FHEO staff shall nmke certain
that a copy of the letter is sent to the Regi onal
O fice of FHEO and Headquarters.

After receipt of information fromthe State, disniss
as an issue of deficient performance or take steps
outlined in subparagraph 6-10b(3)(d).

deficient performance.

(1) Characteristics :



(a) Involves a specific statutory or regulatory
requirenents; and

(b) There is a question that involves a judgment on
performance over a period of tine.
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(6-10d.)

(2)

(c) An official State position may be needed.
Appropriate HUD Actions

(a) Consult with the Regional Ofice of FHEQ Managenent
Li ai son staff and Headquarters/FHEQ

(b) Prepare a draft letter to the State which:

1. sunmari zes the results of the review,
2. cites the specific requirenments viol ated; and
3. notifies the State that actions nust be taken

in order to avoid a finding of deficient
performance at a | ater date.

(c) During subsequent reviews, check to ensure that the
State has taken appropriate actions to avoid or
resol ve any findings of eventual deficient perfornance.

f. Advisory Concern.

(1

(2)

Do not make a finding where the issue of perfornmance
does not involve a statutory or regulatory requirenent.
Advi sory concerns include issues which relate prinary
to:

(a) the public's view of the State program

(b) State managenent; and

(c) ways to inprove the State's program

Exanpl es of advi sory concerns are as follows:

(a) The State has witten gui dance for recipients for

civil rights requirenments in procurenent and
contracting; and
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(b) The State has not designated a single individual as
the Equal Opportunity Oficer, responsible for
managenent of all civil rights matters in the State
program
(3) Appropriate HUD Actions

(a) Oally discuss concern with appropriate State staff.

(b) Depending on the nature of the issue, you may choose
to include or omt concerns raised in the review
when preparing the nonitoring letter and whet her
to include suggestions or offer assistance in the
letter.

(c) Wen an advisory concern is included in a nonitoring
letter, clearly label the conments as advice; you may
of fer technical assistance; do not require a response.

g. Review of State's response to findings.

(1)

(2)

(3)

Carefully review the State's response to your request
for additional information with respect to your
monitoring findings. To determ ne of the action
taken or proposed by the State are appropriate. |If
the response is not satisfactory, contact the State
and attenpt to resolve.

Duri ng subsequent reviews, check to nmake certain that
the State has taken actions necessary to correct or
renmedy deficient performance

Where the State's response to findings is not sufficient
or appropriate, discuss the necessity for and sel ection

of additional actions by HUD with both the Regional Ofice
of FHEO and FHEQ Headquarters. Coordi nate your
recomendati ons and di scussions with CPD staff.

h. Renedial and Corrective Actions when the response is insufficient
or inadequat e.
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(6-10).

(1)

(2)

Actions available are outlined in the regul ation at
570. 499 and 570.499a. Wen a State's response to a
notification and deficient perfornmance does not
satisfactorily resolve the findings, program sanctions
may be taken as outlined in 24 CFR 570.499(b) through
(g) and 570.499a. None of these actions should be
taken until it is clear that corrective action cannot
be achi eved through conciliation; and full discussion
has taken place with the Regional Ofice and

Headquart ers.

The actions specified in 570.499(e) and (f) and
570. 499a are not delegated to the Field Ofice.
Headquarters nust initiate these actions.

(b) The above process does not precl ude:

(1

(2)

(3)

requests for additional information concerning the
State's conformance with its certifications (prior
consul tation with FHEQ Headquarters required);

assi stance by FHEO staff to States in correcting
findings identified through civil rights conpliance
review, or

referral to the Regional Director of FHEO for
appropri ate conpliance action.

Pur pose of corrective and renedial actions are to:

(1) prevent a continuation of the deficiency;

(2) mtigate, to the extent possible, the adverse effects or
consequences of the deficiency; or

(3) prevent a recurrence of the deficiency.
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