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CHAPTER 6. DEALI NG W TH PRE- CONSTRUCTI ON AND CONTRACT | SSUES

| NTRODUCTI ON.  The next step in processing a Section 312

Rehabi litation Loan deals with the construction and contract issues
that arise prior to |loan settlenent and actual construction. It
includes material on finding good contractors, adopting Loca
Rehabilitati on Standards and rehabilitation specifications, inspecting
the property and preparing a deficiency report and/or a work write-up,
obt ai ni ng cost estinmates, securing contractors' bids or proposals,
devel opi ng contract docunents, and dealing with prospective borrowers
who want to act as their own general contractor

The pre-construction and contract issues |isted above are anong the
nost inportant in the review process because the best way to avoid
di sputes between borrowers and rehabilitation contractors -- one of
the nmost conmon forns of consumer conplaints -- is to be extrenely
attentive to these issues. But they are also very difficult to
admi ni ster because there is a great deal of roomfor subjective

j udgenent s.

The pre-construction review procedures described in this Chapter are
designed to neet the foll ow ng objectives:

0 To ensure that all deficiencies of Local Rehabilitation Standards
are corrected in properties being rehabilitated with Section 312
Loan funds, and that the rehabilitation neets all other Federa
requi renents, including handi capped accessibility requirenents,
hi storic preservation and environmental standards, cost effective
energy conservation standards, and | ead-based paint hazard
requirenents;

o0 To ensure that the proposed work is of a sufficiently high standard
and that, after the conpletion of rehabilitation, the property wll
be in good and readily naintai nable condition, at |least for the
termof the Section 312 Loan

o0 To ensure that the proposed rehabilitation costs are fair and
reasonabl e;

0 To ensure that contractors are qualified to do the required work,
and that qualified small, minority and wonen's busi nesses are
af forded the opportunity and encouraged to participate in the
Section 312 program

It is inmportant to note two additional points. First, the
requirenents of this Chapter apply to all projects that are funded
totally or partially with Section 312 Loans. For Section 312 projects
that are funded with other public or private sector sources, the
Section 312
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program pre-constructi on and contract requirenents apply to the entire
rehabilitation project.

Second, it nust always be kept in mnd that the contract for
rehabilitati on work between the borrower and a contractor is a private
contract for the rehabilitation of a borrower's private property.

Al t hough the source of funding for the rehabilitation is (in whole or
part) a Federal loan, HUD is not a party to the construction contract,
and HUD accepts no | egal responsibility to the borrower for the
quality of the rehabilitation work performed by the contractor. Wile
HUD i nposes a nunber of terns and conditions on Section 312 Loans,
both to neet specific requirenents and for the Governnent's protection
as lender, it is primarily the borrower's legal responsibility to neet
these conditions, rather than HUD s responsibility to see that they
are net. Although HUD nandates that the LPA undertake certain
functions in the processing, settlenent and di sbursenent of Section
312 Loans, and for related construction managenent, HUD does so for
the financial benefit of the Government, and in furtherance of

nati onal program objectives, and not for the direct benefit of the

i ndi vi dual borrower. HUD al so accepts no legal responsibility to the
borrower to supervise the LPA in performng these functions, and HUD
regards the LPA as an i ndependent contractor, rather than as HUD s
agent, in perfornming these functions. (This does not mean that HUD
forgoes the right to take progranmmatic, corrective or remedial action
agai nst an LPA which violates the progranm s requirenments.) HUD s

| egal duty to the borrower in connection with a Section 312 Loan is
l[imted to the disbursement of funds to the rehabilitation escrow
account for the loan, and to take any other actions necessary to
comply with HUD s duties under the | egal docunents governing the |oan

LPA's nust decide what role to play in assisting borrowers to process
and settle Section 312 Loans and to manage construction, beyond the
specific duties of the LPA described in this Handbook. Many LPA's
choose to provide considerabl e technical assistance to borrowers to
conplete the rehabilitation work in order to help protect the
Covernment's and/ or borrowers' interests. Wen providing this

assi stance to borrowers, LPA's may be inplicitly accepting sone |ega
responsibility for problens that may arise, depending on state |aw
As a result, LPA s should carefully review the statenments nade by
their staff to prospective borrowers, as well their |egal agreenents
with borrowers, to ensure that they are not taking on nore |ega
responsibility than they are willing to accept.

6- 2. | DENTI FYI NG QUALI FI ED CONTRACTORS. Thi s Paragraph sets forth HUD s
m ni mum qual i fications for contractors, which HUD sets forth for the
benefit of the Federal governnment. The borrower nay inpose additiona
qualifications, as may the LPA. However, qualifications inposed by
the borrower or LPA nmust not unreasonably narrow the range of bidders
or violate applicable Federal anti-discrimnatory |aws, executive
orders of
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regul ations. (See Chapter 12 for additional information on these
Federal requirenents.)



a. Eligi
parti
requi
their

(1

(2)

(3)

(4)

(5)

(6)

bility Requirements For Contractors. Al contractors
cipating in the program except for those neeting the
renents of Paragraph 6-7 concerning borrowers who act as
own contractor, nust nmeet the follow ng qualifications:

Recogni zed General Contractor. The contractor nust be in
busi ness as a general contractor with a recogni zed
performance record, unless the proposed rehabilitation work
does not require nore than two trades. |In addition the
contractor nust be legally able to enter into a contractor
with the borrower to undertake rehabilitation work.

Li censing. The general contractor and all subcontractors
nmust have all the necessary state and local |icenses.

Per f ormance Bonds or Pl edges of Assets. For all Section 312
Rehabi litation Loans in excess of $100, 000, the contractor
must secure a full payment and performance bond for the total
cost of rehabilitation prior to the conmencenent of work, or
if the HUD Field Ofice Director of Comunity Planning and
Devel opnent specifically approves on a case-by-case basis,
the LPA may accept, in lieu of a bond, other firm guarantees
of conpl etion which involve a pledge of assets for at |east
ten percent (10% of the total cost of rehabilitation. The
pl edged asset nust either be an irrevocable letter of credit
or sone other pledge of liquid assets. The LPA should have
an attorney review these pledges of assets to ensure that
they can readily be enforced if necessary to conplete the
proj ect .

O her Insurance Requirenents. The contractor nust have,
prior to the commencenment of work, adequate worker's
compensation, public liability insurance and property danage
i nsurance.

Not Tenporarily or Pernmanently Suspended. The contractor
must not be on HUD s debarred list or be tenporarily or

per manent |y suspended or debarred by the LPA because of

poor past performance. (See Paragraph 6-2-d for additiona
requi renents concerning LPA debarring.) The contractor nust
al so not be on the U S, General Services Adm nistration's
Consol i dated Li st of Debarred, Suspended or Ineligible
Contractors

O her Standards Established by the LPA. The LPA nmay want to
establish other mni mum standards, such as requiring
contractors to submit a financial statenment, or having the
LPA check their credit report, record of conplaints with the
Better Business Bureau, work quality references from forner
custoners, or credit references fromsuppliers, so |long as

t hese additional standards
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are consistent with local |aw and Federal equal opportunity
requirenents, and do not unreasonably narrow the range of
competition for, or increase the cost of, Section 312 work.

See Exhibit 6-1 for a sanmple form LPA' s can use to verify
contractors' qualifications, called "Prospective Bidders
Proof of Responsibilities."

Encouragi ng Participation by Small, Local Contractors and Mnority
and Wonen- Omed Busi nesses. The LPA nust encourage small, |oca
contractors and socially and econonical ly di sadvant age
contractors, including contracting forns owned by wonen or
mnorities, to participate in the Section 312 Rehabilitation Loan
Program For this purpose, HUD is adopting the requirenents of
OVB Circular A-102, Attachment O Paragraphs 9(a) and (b), which
require that Federal grant recipients take affirmative steps to
assure that small, mnority and wonen's busi ness enterprises are
utilized, when possible, as sources of supplies, equipnent,
construction and services, and which encourage agencies to apply
these standards to | oan prograns to the extent practical. See
Par agraph 12-7 of this Handbook for additional information. The
LPA may al so want to refer mnority and wonen-owned busi nesses to
the Small Business Adm nistration (SBA) and to local Mnority
Enterprise Small Business |Investment Corporations (MESBIC s).
(MESBIC s are local, non-profit minority associations funded by
the U S. Departnent of Commerce to provide seed noney to new and
expandi ng m nority businesses.)

Devel oping a List of Eligible Contractors

(1) Rules CGoverning a List of Contractors. The LPA rmay devel op a
list oeligible contractors if they so desire. However, the
LPA cannot refuse to award a contract nerely because a
contractor is not on the list; the contractor's eligibility
can be established after the subnission of a bid or proposal
so long as an eligibility deternmination is nade prior to |oan
appr oval

(2) Advantages and Di sadvantages. The advantages of an LPA's
developing a list of eligible contractors are that the LPA
can have a ready list of contractors who neet the program s
qualifications and are interested in working with the
program The di sadvantages are that, by having a list, the
LPA may give prospective borrowers the nistaken inpression
the contractors on the list are recommended and guarant eed by
the LPA, and that no other contractors are eligible to
participate in the program |In addition, if LPA' s develop a
list, they nmust maintain the list and ensure the contractors
wi th unsatisfactory performance are del et ed.
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(3) Developing a List. The LPA can advertise in |oca
newspapers, radio and television stations, and pl ace signs



where contractors do business, such as suppliers' shops.
Whenever appropriate, and in the interest of attracting
mnority and wonen contractors, the LPA should advertise in
m nority newspapers, radio and tel evision stations or hold
wor kshops with nminority groups and wonen's busi ness

organi zations to explain the program |n order to generate
the greatest possible response, the LPA should consider

hol ding a neeting or workshop for |ocal contractors, possibly
in conjunction with a local association of builders or
contractors, to explain the program and requirenents
governi ng bidders (see Paragraph 6-2-a) and di spel any

m sconceptions. The LPA could also contact local Mnority
Enterprise Small Business |nvestment Corporations for
additional information on local mnority businesses.

LPA Debarment. \Wether or not the LPA decides to maintain a |ist
of eligible contractors, they nust nonitor the work of contractors
who perform under the Section 312 program and establish witten
procedures for suspending and debarring contractors from
participating in the programfor unacceptabl e perfornance.

6-3. ADOPTI NG LOCAL REHABI LI TATI ON STANDARDS AND SPEC! FI CATI ONS

a.

Introduction. One of the first steps the LPA nust deal with in
relation to rehabilitation pre-construction issues is deciding
what |evel of rehabilitation to require and adopting correspondi ng
rehabilitation standards and specifications. Localities nay use
nmodel s adopted by their state, other states or national standards,
such as The Rehabilitation Guidelines (witten by the Nationa
Institute of Building Sciences and published by HUD in 1980), so

| ong as these standards conply with applicable laws. It is nost
inmportant that the locality carefully consider its rehabilitation
needs and objectives and that sonme standard be clearly specified
and adopted by the locality. Specific information about
rehabilitation standards and rehabilitation specifications is
det ai | ed bel ow.

Local Rehabilitation Standards

(1) General Requirements. For the purposes of meeting the
requirenents of the Section 312 Program any rehabilitation
code or standard legally applicable to the entire locality or
the area in which the subject property is located is
acceptable to HUD. (See Paragraph 6-3-b-(3) concerning
Housi ng Assi stance Plan requirenents.) |f no standards are
adopted by the locality, the Housing Quality Standards,
est abl i shed under the HUD Section 8 Existing Housing Program
(24 CFR 882.109), becone the Local Rehabilitation Standard.
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(2) Cost Effective Energy Standards. Local Rehabilitation
St andards nust al so neet the mininumrequirenents of the Cost
Ef fective Energy Standards, established under 24 CFR 39,
whet her the locality has adopted its own codes or standards,
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or uses the Housing Quality Standards.

(3) Meeting Housing Assistance Plan Goals. |If a locality want to
have Section 312-assisted units nmeet housi ng assi stance goal s
set forth in the locality's Housing Assistance Plan, the
Section 312 units nust neet the mninumrequirenents of the
Section 8 Existing Housing Quality Standards (24 CFR 882.109)
after rehabilitation, whether or not they neet state and
| ocal codes.

Rehabilitati on Specifications and Performance Standards. In

i dentifying and describing the work to be included in a Section
312-assisted project, the LPA nust use either rehabilitation
speci fications or performance standards, and these nust be
included in all work wite-ups, whether prepared by the LPA, the
contractor, or sone other outside party. Specifications and
performance standards are each described bel ow.

(1) Specifications. Specifications are detailed descriptions of

required work itens for properties undergoing rehabilitation
in the locality. They give detailed information on the
types, quantities, and qualities of materials and fixtures,
i ncludi ng trade name and nunber, where applicable, detailed
instructions or proper techniques for repair or repl acenent
of itens, and descriptions of any special conditions which
may be pertinent.

(2) Performance Standards. Performance standards, unlike
detail ed specifications, focus on the end result rather than
describing the specific materials and techniques to be used.
General practices or standards published by trade
associ ations provide information on the m ni nrum accept abl e
practices and workmanshi p of the various trades, and types
and qualities of materials, fixtures and equi pnent. When
performance standards are used, they should be identified by
a specific trade association standard wherever possible.
Usi ng performance standards allows contractors to use their
own di scretion and specifications, so long as they neet these
m ni mum qual i tative standards

(3) Specifications vs. Performance Standards. The LPA may use
either specifications or performance standards in their work
wite-ups, and there are pros and cons for each. Using
detail ed specifications gives the LPA sonewhat nore contro
over the rehabilitation work. Using perfornmance standards,
on the other hand, allows contractors to use nore discretion
in solving construction problens on their own while stil
requiring that mnimum quality standards be maintai ned.
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(4) Rehabilitation Specification Book or Performance Manual .
Each LPA nust adopt a Rehabilitation Specification Book or
Per f ormance Manual ; the pre-approved nature of the book or



manual greatly sinplifies and expedites the preparation of
wite-ups. The specification book or performance manual nust
be devel oped specifically for rehabilitation. The book or
manual nust be nade available to contractors working with the
LPA.

d. Additional Information. For additional information on preparing
and adopting rehabilitation standards or a specification book or
performance manual, the LPA should consider coordinating with
other |ocal code and inspection agencies, such as |ocal building,
housi ng and health code officials, as well as with the
Rehabi litati on Managenent Specialist in the local HUD Field
Ofice.

6-4. | NSPECTI NG THE PROPERTY -- | DENTI FYI NG PROBLEMS THAT SHOULD BE
REPAI RED.
The next step is inspecting the property. The Paragraph deals with
the m ni num requi renents concerning inspecting properties on which
Section 312 Loans are being requested and with reporting on
deficiencies with a deficiency report and/or a work wite-up.

a. Mnimum Requirenents for all Properties -- One Inspection. The
LPA rmust make at | east one inspection of the property to identify
all deficiencies which nmust be corrected to neet Local
Rehabi litati on Standards and other Federal requirenents, including
handi capped and accessibility requirenments, historic preservation
and environnental standards, and | ead-based paint hazard
requirenents. In connection with this inspection or separately,
the LPA nust also make an initial check of the property to
determine if there appears to be any termte infestation or
damage. |If the LPA deternines as part of its initial inspection
of the property that it is possible that the property has termte
infestation, but that the LPA staff is not qualified to properly
i nspect the property for termte damage, the LPA nust obtain a
termte inspection of the property froman outside ternmite
i nspection or exterm nation conpany. (See Paragraph 3-1-b-(4)-(e)
for additional requirenments concerning termte inspections, and
Chapter 12 for additional information about the other Federa
requirenents.) |f someone other than an LPA prepares the work
wite-up, the LPA nust also verify, in an on-site inspection, that
the work wite-up neets the requirenents of Paragraph 6-4-b-(2).
The LPA nmust al so ensure that the proposed rehabilitation costs
are fair and reasonable in order to protect the Federa
governnent's interests in the property, in accordance with the
requi renents of Paragraph 6-5 of this Handbook

b. Reporting on Deficiencies. One or both of the follow ng
techni ques nust be utilized to report deficiencies of the

property:
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(1) Deficiency Report. The LPA may prepare a deficiency report,
noting all required itens, as well as any incipient
deficiencies, recoomended General Property |Inprovenents and
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(2)

ot her recommended actions. A deficiency report does not
i ncl ude proposed solutions to the deficiencies (which nust be
included in a work wite-up). |If contractors are the only
parties preparing work wite-ups for the property, then a
deficiency report nust be prepared by the LPA or by an

i ndependent third party.

Wrk Wite-Up

(a)

(b)

General Requirenents. A work wite-up is a listing of
all deficiencies in the property, but also includes
proposed solutions, such as "Repair 1" x 1" hole in

living roomwall -- fill with spackling compound, sand
snoot h and seal before painting.” Wrk wite-ups nust
be prepared for all Section 312 Loans. |f contractors

are the only parties preparing work wite-ups pursuant
to this Paragraph 6-4-b, their work wite-ups nust be
included in the contractors' proposals prepared in
accordance with Paragraph 6-5-b. If the work wite-up
is prepared by the LPA or an independent third party,
the wite-up nust be incorporated by reference in the
contractors' proposals. |f soneone other than the LPA
prepares the work wite-up, the LPA nust verify, in an
on-site inspection, that the work wite-up neets the
requi renents of this Paragraph 6-4-b-(2). The
prospective borrower nust review and approve the work
wite-up, and he or she nust sign and date it.

Requi rements of Work Wite-Ups. A work wite-up
prepared in accordance with this Paragraph nust neet the
fol |l owi ng standards:

1 The work wite-up nust be either a witten
description of each work itemto be performed under
the rehabilitation contract, or architectural plans
with witten specifications as needed. The wite-up
nmust reference the locality's specifications or
performance standards.

2 |If must include all work necessary to correct
deficiencies of Local Rehabilitation Standards and to
nmeet ot her Federal requirenents, as well as any other
wor k bei ng done to correct incipient deficiencies and
to undertake general property inprovenents. (Genera
Property I nprovenents are pernitted only if all
deficiencies of Local Rehabilitation Standards and
other Federal requirenments are net. See Chapter 3
for
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addi tional information on General Property
| mprovenents.)



3 It nust include all work to be done on the property
as part of the rehabilitation project, whether
financed with Section 312 funds or suppl ementary
f undi ng.

4 It nust be precise and detail ed enough to renove al
reasonabl e doubt as to the |location, nature, nethod
and extent of work to be performed, and to pernit the
LPA and contractors to estimte costs for each work
item

(c) Parties Eligible to Prepare Work Wite-Ups. Wrk
wite-ups done in accordance with this Chapter nust be
prepared by one of the foll ow ng:

1 The Contractor. There are definite advantages to
havi ng the contractor develop his or her own wite-up
based upon a deficiency report prepared by the LPA
staff as part of its required inspection: there are
often several ways to solve a construction problem
and contractors often prefer to use their own
solutions to the LPA-identified problens. In
addition, the LPA can save admi nistrative costs if
they do not need to retain their own staff to devel op
work write-ups. However, when contractors prepare
their owmn wite-ups, their bid proposals nmay include
slightly different work conponents, and it could be
difficult to compare proposal s agai nst one anot her
In addition, the LPA needs to ensure that any
wite-up prepared by a contractor adequately
addresses and neets all other applicable Federal
requirenents, and that the work wite-up neets al
the other requirements of this Handbook

2 An Independent Third Party -- A Professiona
Architect or Engineer or a Building Inspection Firm
A professional architect or engineer or building
i nspection firmmay prepare a work wite-up if
properly licensed to performsuch services in the
jurisdiction. The cost for these professiona
services is an eligible |loan cost, pursuant to
Chapter 3.

3 LPA.  The LPA staff may prepare the work wite-up if,
in the opinion of the Loan Approving Oficer, they
are qualified to do so.
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6- 5.

| NSURI NG THAT REHABI LI TATI ON COSTS ARE FAI R AND REASONABLE -- COST
ESTI MATES AND BI DS/ PROPCSALS. The next key step in dealing with
pre-construction and contract issues is ensuring that rehabilitation
costs are fair and reasonable. The Paragraph deals with the

requi renents governi ng cost estimates done by persons other than the
contractor and with the requirenents for securing contractor bids or



proposals. These requirenents are designed for the benefit of the
Federal governnent by hel ping ensure that |oan funds are used
efficiently and that value is added to the secured property.

a. Cost Estimtes

(1) @uidelines for Cost Estinmates. A cost estimate is an
estimate of rehabilitation costs, done on an itemby-item
basis. The estimated cost may be listed on the work wite-up
sheet beside each work item but the estinmated costs nust not
be shown to the contractor if the cost estimate is prepared
by the LPA or an independent third party. The cost estimate
shoul d be conpared with the prospective borrower's | evel of
affordability calculated in accordance with Paragraph 4-7; if
the prospective borrower cannot afford the nonthly payments
that would be required to do all the work listed in the cost
estimate, supplenental financing nust be arranged or genera
property inprovenments or other non-required work itenms nust
be elimnated fromthe scope of work or the | oan nust be
deni ed.

(2) Requirenents. The LPA nust review the costs of
rehabilitation work for all Section 312 Loans to ensure that
the proposed contract price is neither grossly excessive nor
grossly inadequate, and that sufficient funds will be
available fromall sources to conplete the work. |In order to
det erm ne whether the proposed rehabilitation costs are fair
and reasonabl e, the LPA should prepare or have an i ndependent
third party prepare a cost estimte based on the work
wite-up prepared pursuant to Paragraph 6-4-b-(2) of this
Handbook. |If a cost estimate is prepared by the LPA or an
i ndependent third party, the LPA may not pernit prospective
borrowers to accept a bid that exceeds the total cost
estimate by nore than fifteen percent (15% of the total cost
estimate. In addition, the LPA nmay not permit prospective
borrowers to accept bids that the LPA determ nes to be
grossly inadequate since underbid projects can often result
in poor or inconplete work and eventual default by the
bor r ower .

(3) Requirenments for Section 312 Loans Over $33,500. For Section
312 Rehabilitation Loans over $33,500, an independent cost
estimate nust be prepared. The cost estimate nust be
prepared either by a staff menber of the LPA who has the
necessary qualifications and experience to do so, or by an
i ndependent consultant, such as a professional cost
estimator, architect,
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engi neer or building inspection firmwi th the necessary
qualifications and experience in conduction cost estimates.
The cost of outside, professional cost estinmating services
may be included in Section 312 Loan. For the purposes of



this Section, contractors who have any interest in the |oan
i ncludi ng prospective borrowers who t hensel ves are

prof essi onal contractors, may not prepare these independent
cost estinmates.

(4) Requirements for Section 312 Loans of $33,500 or Less. For
Section 312 Loans of $33,500 or |ess, cost estinmates may be
prepared by contractors who have an interest in the loan, so
long as the LPA conmplies with the m ninuminspection
requi renents of Paragraph 6-4-a of this Handbook. |[If the
contractor is the only one preparing a cost estinate, the
followi ng must occur: (1) the contractor nust subnit an
item zed cost estimate along with his or her proposal, and
(2) an independent consultant or staff nenber of the LPA who
has the necessary qualifications and experience to conduct
cost estimates must conduct a detail ed review of contractors
cost estinmates, based on published cost standards and/or
their know edge of the building trades, and nust certify that
the proposed costs are within fifteen percent (15% of these
establ i shed standards. However, it is recomrended that the
LPA obtain an i ndependent cost estinmate for these | oans as
wel | . Again, the cost of professional, outside, cost
estimating services may be included in a Section 312 Loan.

b. Bidding Requirenents

(1) General Bidding Requirenents. The LPA nust encourage
competition anong contractors working on the Section 312
Programto hel p ensure that rehabilitation costs are fair and
reasonabl e, and that the proposed work is of a sufficiently
hi gh standard. It is also inportant to note that, regardl ess
of the method used to choose a contractor, the borrower has
ultimate responsibility for the final selection. As a
result, while the LPA nust be avail able to provide technica
assi stance to borrowers, the borrower has the right and
responsibility to choose the contractor of his or her choice,
so long as the other requirenments of the Section 312 Program
are net.

(2) Options For Meeting Bid Requirements for Section 312 Loans of
$100, 000 or Less. LPA' s are required to strongly encourage
each prospective borrower, regardl ess of the size of the
Section 312 Loan, to obtain proposals or bids fromnore than
one contractor. It may be the cause of an audit finding
against an LPAif it is determned that borrowers are
frequently selecting contractors w thout obtaining nore than
one bid. Gven this requirenent, the LPA may utilize any of
the follow ng techniques to obtain bids or proposals from
contractors for Section 312
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Rehabi litation Loans of $100,000 or less, so long as the
requirenents of this Paragraph are net.
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(a)

(b)

(¢)

Negoti ation. Prospective borrowers may utilize
negotiation to select a contractor and an acceptabl e
price for sone or all Section 312 Loans of $100, 000 or
| ess. The prospective borrower is strongly encouraged,
al though not required in every instance, to negotiate
with nore than one contractor. 1In any event, the LPA
must verify that the price is fair and reasonabl e, and
the LPA nust conply with the requirenments detailed in
Par agr aph 6-5-b-(1) above. Were the contractor prepares
the work write-up, the bids may be for slightly
different scopes of work, and the prospective borrower
must deci de whi ch proposal best neets his or her needs
and desires, based on the cost and work proposed.

I nformal Bidding. The LPA and prospective borrowers nmay
also utilize an informal bid procedure for sone or al
Section 312 Loans of $100,000 or less. It is suggested
that LPA s using informal bidding use bid procedures
simlar to those for formal bidding detailed in

Par agraph 6-5-b-(2)-(c), but this is not required. For
instance, an LPA may elect to follow all the form

bi ddi ng procedures, except that instead of using fornal
advertising described in Paragraph 6-5-b-(2)-(c)-1, the
LPA coul d choose to send letters to several contractors
notifying themthat they can pick up bid packages at the
LPA's office if they are interested in bidding on the
job. \Wiatever informal bid procedures they decide to
use, the LPA must detail these in witing and nake them
generally available to contractors

Formal Conpetitive Bidding. The LPA may choose to use
formal competitive bidding for some or all of their
Section 312 Loans of $100, 000 or less. Wen the LPA
decides to utilize formal conpetitive bidding, the
process nust be administered in accordance with witten
procedures established by the LPA. The procedures nust
include at |east the foll ow ng:

1 The LPA must publish an invitation for sealed bids in
a | ocal newspaper having general circulation in the
locality. The advertisenent nust contain at |east
the foll ow ng:

0 address of property to rehabilitated,
0 where and when bid docunments can be obtai ned;
o] date of site review, if any;
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0 date, tinme and place for bid subm ssion



0 date and tine of bid opening.
See Exhibit 6-2 for a Request for Bids Quideform

2 Wrk Wite-Ups. Bidders nust be provided with a
deficiency list, and/or with a work wite-up if
prepare by sonmeone other than the contractors, and
the contractors nust have access to the LPA
Speci ficati on Book or Performance Manual, from which
they nust prepare their bid.

3 Two Bids. The LPA nust nake every attenpt to obtain
at least two bids prior to the bid opening. The bid
submi ssi on deadline may be extended if only one bid
is received in order to allow bidders nore tinme to
submit bids, so long as the contractor who subnitted
the one bid is so informed and has the right to
submit an adjusted bid before the new deadline. |If
at least two bids are still not received, the single
bid may be opened and recorded, and, if acceptable to
both the LPA and the prospective borrower, it may be
accepted and properly docunented in the file.

4 Sealed Bids. The LPA nust hold a bid opening, and
when opened, the bids nust be read al oud and
recorded. At least fifteen (15) cal endar days nust
be al |l owed between the appearance of the
adverti senent and the bid opening date, although the
LPA shoul d consider extending this time period for
| arger rehabilitation projects.

5 Review Bids Wth Prospective Borrower. The LPA nust
show prospective borrowers the total cost submitted
by each bidder, and the LPA should assist the
prospective borrower to decide which bid to accept.
See Exhibit 6-3 for a Conpilation of Bids Guideform
whi ch can help the LPA sunmari ze bids received

6 LowBid. It is recommended that the |low bid be
accepted, unless the LPA and the prospective borrower
decide that the low bidder is not likely to be able
to adequately conplete the inprovenents for the bid
price, or if the |low bidder is otherwi se not eligible
to participate in the Section 312 Program (See
Par agraph 6-2 of this Handbook for additiona
information on eligible contractors.)
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(3)

Requi rement for Section 312 Loans Greater Than $100, 000
Formal conpetitive bidding, pursuant to Paragraph
6-5-b-(2)-(c) of this Handbook, is generally required for al
Section 312 Loans exceedi ng $100, 000. However, the HUD Field
O fice Manager nay approve an LPA' s request not to utilize
conpetitive bidding when the Section 312 Loan exceeds
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$100, 000, but only if all of the following three conditions
are net: (1) the owner nust have a preferred contractor who
meets mnimum qualifications detailed in Paragraph 6-2 of
thi s Handbook, (2) the proposed construction price nmust be
within ten percent (10% of the cost estinmate prepared by the
LPA or by an independent third party, and (3) it can clearly
be denpbnstrated that fornmal, conpetitive bidding would be

unr easonabl e and/ or unproductive. An LPA requesting approva
fromthe HUD Field Ofice Manager to not utilize formal
conpetitive bidding nust make such request in witing to the
Field Ofice Manager, stating the reasons for the request and
denponstrating that the above three conditions are net. The
Field Ofice Manager nust respond in witing, and a copy of
both the request and reply nmust be included in the loan file.

DEVELOPI NG A CONSTRUCTI ON CONTRACT. The next step in the process is
devel opi ng a construction contract between the borrower and the
contractor. (The relationship between the borrower and HUD is
controll ed by the | oan docunents prescribed by HUD, as detailed in
Par agr aph 9-3.)

a.

| mportance of Carefully Preparing Contract Docunents. The
rehabilitation contract is critically inmportant because it
protects the rights of the borrower, contractor, LPA and HUD, and
details the responsibilities of each. It also defines the
procedures for resolving any disputes that may arise. |t nust

al so contain certain Federally-nmandated provisions and nust

ot herwi se be consistent with state law. In order to adequately
protect and detail all rights and responsibilities and conply with
applicable law, including |ocal |aw which differs greatly
state-by-state, LPA's are encouraged to consult with an attorney
famliar with rehabilitation contracts in their state in

devel opi ng the contract documents. LPA's in smaller localities
may want to consider the possibility of coordinating with other
nei ghboring localities to secure an attorney's services and
devel op contract docunents.

No Col |l usive Arrangenents. The LPA nust establish procedures to
ensure that there is no opportunity for or appearance of collusive
arrangenents, including fraudul ent or deceitful arrangenent

bet ween contractors and subcontractors, between the LPA and
contractors, and between contractors and borrowers.
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The Contract Between the Borrower and the Contractor

(1) General Requirenents. The borrower and the contractor are
the sole parties to the rehabilitation contract. HUD assunes
no legal liability or responsibility to the borrower for the
performance of any termof the contract, and the LPA should
al so not accept any responsibility to the borrower for the
performance of the contract, except for acting as escrow
agent for the di sbursenent of funds after inspecting the work



performed under the contract. (See Paragraph 6-1 of this
Handbook for additional information on HUD responsibilities.)
The LPA, however, nust approve each Section 312-assisted
rehabilitation contract. Section 312 rehabilitation
contracts nust include the follow ng:

(a) A detailed description of the rehabilitation work to be
performed, including work being financed with Section
312 funds as well as from other sources (The Wrk
Wite-Up and Cost Estimate CGuideform Exhibit 6-4, may
be used for this purpose.);

(b) The agreed-upon price;

(c) The times within which performance and paynment are
required (See Paragraph 10-2 for details on when work
can begin);

(d) Oher provisions necessary to describe the
responsibilities of the borrower and the contractor
including the contractor's one year warranty (See
Par agr aph 10- 10);

(e) Al provisions necessary to conply with Federal |aws and
regul ati ons governi ng Section 312 construction
contracts, including Federal |abor standards provisions
where required (See Paragraph 12-13 and Exhibit 12-11).

* (f) A provision requiring that the contractor's books and
records related to the Section 312 Program be nade
avail abl e, at any tinme during nornal business hours,
to the Secretary or the Conptroller General or their
designees to inspect, copy, and audit, as appropriate. *

(2) Devel oping Procedures for Resolving Disputes. The
rehabilitation contract nust al so include provisions for
resol ving any disputes that nay arise between the borrower
and the contractor, such as di sagreements over the quality of
work or changes to the contract. The LPA shoul d consi der
whet her or not to require that all unresol ved disputes be
submitted to nediation or binding arbitration (See Paragraph
10-11).
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6-7. DEALI NG W TH BORROAERS WHO WANT TO ACT AS THEI R OAN CONTRACTOR

a.

General Requirenents. Rehabilitation work may be undertaken by
the borrower on any eligible property by using his/her own | abor
by acting as general contractor and supervising the hiring and
wor k of all subcontractors; by perform ng some of the work

hi nsel f/ hersel f; or by some conbi nati on of these nethods.

There are nmany advantages to having a qualified borrower act as
his or her own general contractor. Substantial cost savings can



be achi eved, and a borrower/contractor has a greater incentive to
assure that work is done well. However, only a very few borrowers
are qualified to act as their own general contractor, and when not
properly qualified, borrower/contractors can cause substantia
probl ems for themselves and for the security of the |oan
Borrower/contractors nust neet all of the foll owi ng requirenents:

(1) Have adequate know edge and experience doing rehabilitation
wor k and/ or subcontracti ng;

(2) Have adequate tinme to supervise the job;

(3) Have adequate working capital to be able to pay suppliers and
subcontractors, who generally require paynment as work is
carried out, before Section 312 Loan funds are rel eased,
which is generally after work on specific conponents has been
conpl et ed.

The LPA nmust establish procedures to ensure that there is no
opportunity for or appearance of collusive arrangenents, including
fraudul ent or deceitful arrangenents between the borrower,
subcontractors and/or the LPA

Al'l borrowers who want to act as their own general contractor nust
obtai n approval fromthe LPA, which may deny the request based either
on the borrower's failure to neet the requirenents in Paragraph
6-7-a-(1) through 6-7-a-(3) above, or on the LPA's |ack of available
staff to provide adequate technical assistance to the borrower.

b. Approval of Disbursements. Where a borrower elects to perform
work on his/her own property as the general contractor, the
borrower is not required to approve | oan di sbursenents under
Chapter 10, and invoices nust be subnmitted to the LPA for
approval .

c. Non-Professional Contractors
(1) Self-Help Agreenent. The LPA nust execute a witten
Sel f-Hel p Agreenent with borrowers who are not professiona
contractors, and the agreenent nust contain the follow ng:

(a) The specifications and scope of work to be done by the
borrower and by subcontractors;
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(b) A definite time schedule for conpletion of each item of
work to be done by the borrower and each subcontractor;

(c) Aternate neans of acconplishing the work if the
borrower is unable to do so

(d) Witten contracts with each subcontractor containing the
provi sions required by Paragraphs 6-6-a through 6-6-c of



(2)

thi s Handbook, and a nethod of sel ecting and nanagi ng
subcontractors;

(e) Costs for materials and equi pment to be used by the
borrower;

(f) A provision requiring that |oan disbursenents for the
borrower's specified materials and equi prent rmay be made
only after acceptable installation. During the progress
of the work of each subcontractor, ten percent (10% of
the applicabl e paynent nust be retained. Subsequently,
upon satisfactory conpletion of an individua
subcontract, the entire | oan anount due for that
subcontract may be rel eased except where state or |oca
| aw provi des ot herw se.

(g) Provisions necessary to conply with applicabl e Federal
state and | ocal requiremnents;

(h) Procedures for resolving disputes between the borrower
and subcontractors, and the LPA and the borrower,
i ncluding sanctions to be applied if the work is not
compl eted properly or is unduly del ayed.

El i gi ble Rehabilitation Costs. These are limted to the
fol | owi ng:

(a) Subcontracts -- the actual cost of material, |abor, and
reasonabl e profit and overhead for subcontractors;

(b) Suppliers -- fixed price for supply contracts;

(c) Borrower's Portion -- the actual cost of materials,
rental or purchase of equipnent, and the actual cost of
i nsurance premuns to provide coverage as required by
the LPA, but excluding any funds to pay the borrower or
famly nmenbers residing in the sane household for their
| abor or for profit or for overhead as genera
contractor.

d. Professional Contractors

(1)

Applicability. This Section applies to borrower/contractors
who ot herwi se neet all the eligibility requirements for
contractors in Paragraph 6-2 of this Handbook.
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(2)

Sel f-Hel p Agreenent. The LPA nust develop a Self-Help
Agreenent to be executed between the LPA and t he professiona
contractor/borrower. The Agreenent mnust include, at a

m ni mum all provisions required by Paragraph 6-7-c of this
Handbook. All other requirements in this Chapter, except for
conpetitive bidding, are applicable to the Agreenent.
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(3) Eligible Rehabilitation Costs. Eligible costs for borrowers
who are professional contractors and function in that
capacity in relation to the Section 312 Loan are linted to
the foll ow ng:

(a) Subcontracts -- the cost of nmaterial, |abor reasonable
profit, and overhead for subcontractors;

(b) Suppliers -- fixed price for supply contracts;

(c) Borrower

1

the actual cost of laborers hired by the borrower, so
long as they are not menbers of the borrower's fanily
residing in the sane househol d;

the actual cost of materials;

an al l owance for the borrower/professiona
contractor's overhead, which cannot exceed ten
percent (10% of the following: the total cost of
subcontractors, plus the cost of materials and | abor
for work to be perforned by the borrower/contractor's
enpl oyees. (This does not in any way inply that
"cost plus" contracts are permitted for
borrower/ prof essional contractors. The contract with
the borrower/professional contractor nust be a fixed
price contract, but it may include an itemfor
contractor's overhead as part of that fixed price.)

It is inportant to note that no item may be funded
with Section 312 funds unless the cost is reasonabl e,
in accordance with the requirenents detailed in

Par agraph 6-5 of this Handbook.

Ti m ng of Commencenent of Wbrk. Rehabilitation work nust not

start until
settl ed and

the Section 312 Rehabilitation Loan is properly
the security instrunent is recorded and, in the event

the Truth-in-Lending period applies (see Paragraph 9-2-d of this
Handbook) not until its expiration. See the Cash Managenent
Notice for additional requirements concerning the conmencenent of

wor K.

6- 18



